CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF LOUISIANA 


AT 


SEHREVEPORT. 





OCTOBER, 1881. 





JUDGES OF THE COURT: 


Hon. Epwarp BErMvupEz, Chief Justice ; 
Hon. F. P. Pocus, } 
Hon. R. B. Topp, 
Hon. Wa. M. Levy, 
Hon. C. E. FENNER, | 


+ Associate Justices. 
| 


[The Chief Justice was absent on leave during this term.] 








No. 49. 


Waturna Heres vs. A. S. MorEFIELD. 


A defective and insufficient description of the property sold, in the sheriff’s advertisement 
is cured by the prescription of five years as established by Art. 3543, C.C. Previous De- 
cisions affirmed. 

The title of the insolvent is not divested by the cessio bonorum, and his heirs are not estopped 
from claiming the property surrendered, when it has not been disposed of by the syndic. 
11 An. 158. 

The purchaser who knew the defect in the title of the property he purchased and. owing to 
such defect, got the property for much less than its value, cannot be considered as a pur- 
chaser in good faith, in the legal sense of the word, and is not protected by the prescrip- 
tion of ten years. : 

The prescription of three years does not apply to the rents and revenues of property claimed 
in the petitory action, against a purchaser in bad faith. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


J. W. Jones and A. B. Slattery for Plaintiffs and Appellees: 


There is but one question in this case, and that is the prescription of ten years. To support 
the prescription of ten years, the title to the immovable must be apparently good, and of 
a character to induce the belief on the part of the possessor that the title is perfect. A 
title defective on its face will not be sufficient; otherwise, where the defect proceeds from 
circumstances or evidence de hors the instrument. 
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Where one assumes to sell without title, or without disclosing the defects in his title, the 
vendee, in good faith, though holding a non domino, may plead the prescription of ten 
years. Otherwise, where the vendor sells only his right or interest—shows what it is» 
and declines to warrant generally the title, thus bringing home to the vendee a knowl- 
edge of his title. 

A possessor in good faith is one who has just reason to believe himself master of the thing 
he possesses, although he may not be in tact. In other words, the purchaser must have 
no reason to doubt that his title was good at the time of the purchase. If the purchaser 
has good reason to doubt the validity of the title at the time of the purchase, the pur- 
chaser is then a possessor in bad faith. 


Geo. Williamson, Land & Land, and H. H. Childers for Defendants 
and Appellants: 


First—Where the description of the thing seized and sold at sheriff's sale is insufficient to 
identify it, there is no sale and no title passes. 26 An. 156; McDonough vs. Gravier. 9 L. 
542; McGary vs. Dunn, 1 An. 338; Gales vs. Christy, 4 An. 293; 5 An. 133, 255; 7 An. 21, 
296 ; 12 An, 251, 838. 

Second—Such a defect is radical, and not an informality prescribed by five years. C. C. 3543; 
4 An. 249; 6 An. 407; 7 An. 113; 22 An. 492. 

Third—An insolvent and his heirs are bound by the insolvent’'s oath to his schedule. Plain- 
tiffs’ ancestor having made a surrender under the State insolvent laws and filed a sworn 
schedule of all his property, which did not include the lot in dispute, they are estopped 
from asserting the ownership of said insolvent. Pardo vs. Pardo, 26 An. 364. All the 
debtor’s rights and property pass to his creditors, whether placed on the schedule or not. 
He can neither sell nor mortgage the property, and loses the jus disponendi, which he 
cannot regain without the payment of his debts in full. See cases cited in brief. 

Fourth—Defendant had been in open, peaceable and public possession as owner, under a 
recorded title, for more than ten years before this suit was instituted. He had just reason 
to believe that he was deriving title from the true owner. Exclusion of warranty is not 
evidence of bad faith in the vendee. Templet vs. Baker, 12 An. 658. The prescription of 
ten years should have been sustained. ‘ 

Fifth—It the rents claimed in the petition are damages for trespass to real estate, the pre- 
scription of one year applies. 2 N.S. 24; 5 M. 257,65. If said rents are the hire of an 
immovable, the prescription of three years applies. C. C. 3538; 24 An. 73; 33 An. 621. 


The opinion of the Court was delivered by 

Pocué, J. This is a petitory action for the recovery of a town lot 
in the city of Shreveport. 

Plaintiffs claim as the legal heirs of James Walling, who had pur- 
chased the property in 1843, at a sheriff’s sale in the suit of James 
Walling vs. T. T. Williamson. 

Defendant claims title from T. T. Williamson by a sale through 
Williamson’s agent in 1870, and also pleads the prescription of ten 
years’ possession. 

He also alleges the nullity of Walling’s purchase at the sheriff’s 
sale of June 5, 1843, on the ground of the vagueness and insufficiency 
of the description of the property seized, advertised and sold at the 
sheriff ’s sale. 

And he further defends that, by a surrender of his property, made 
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by Walling under the insolvent laws of the State in 1852, he divested 
himself of any title, if he had any, to the property in suit; and that his 
heirs are thereby estopped from setting up any title to the same. 

The judgment of the District Court was in favor of plaintiffs, recog- 
nizing their title to the property, allowing them rent for the same at the 
‘rate of five dollars a month from January Ist, 1871, until the property 
is delivered to them, subject to a credit of $324 fur taxes paid by de- 
fendant, whose right to sue for the value of the improvements made by 
him on the property was specially reserved. 

Defendant appeals, and has filed in this Court the plea of prescrip- 
tion of one and three years in bar of plaintiff’s right to recover rent on 
the property. ; 

1st. As to the insufficiency of the description of the property seized 
in the suit of Walling vs. Williamson, the record shows that, at the time 
of the seizure, Williamson was one of the seven original members of 
the Shreveport Town Company, owning the lands composing the site of 
the present city of Shreveport, which lands had been acquired from the 
United States by Larkin Edwards, whose title had been transferred to 
the Town Company, a corporation created under the laws of the State. 
In 1842, Walling obtained a judgment against Williamson on his con- 
fession, with a stay of execution until January, 1843. 

In execution of that judgment, the sheriff seized “ T. T. William- 
son’s undivided one-seventh of the town of Shreveport,” together with 
other property of the defendant in said town, and on June 5th, 1843, the 
undivided seventh of Williamson was adjudicated to Walling, whose 
title was subsequently recorded in the proper office. While this descrip- 
tion is unquestionably vague and perhaps uncertain, we are not pre- 
pared t> say that it was too vague as not to enable the property to be 
identified. A reference to the act of incorporation of the Shreveport 
Town Company, followed by an inspection of the conveyance office, 
showing what portion of its domain had been previously sold, and, 
therefore, what portion remained to the incorporators or their succes- 
sors, would, in our opinion, have given a correct idea of the quantity, 
quality and value of the property seized. The interest of Williamson 
in the town was undivided, and it is difficult for us to conceive how else 
it could have been more minutely described, without encumbering the 
proceedings and the advertisement. 11 An. 87; 12 An. 252. 

But, conceding that the description was really insufficient for vague- 
ness, and, therefore, defective, we think that such a defect did not abso- 
lutely vitiate the sale, and that it was a defect which could be cured by 
the ratification of the seized debtor or of his legal representatives, and 
that, therefore, it was cured by the prescription of five years, provided 
for in Art. 3543 of our Civil Code, touching informalities connected with 
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or growing out of any public sale made by any person authorized to 
sell at public auction. 

These views are sustained by the decision of this Court in 14 An. 
777 (Louaillier vs. Castille), where this prescription was held sufficient 
to cure a defect growing out of the insufficiency or entire want of ad- 
vertisement, which is imperatively required by law in all public judicial 
sales. And our conclusion is yet more strongly confirmed by the de- 
cision of this Court, in the case of Fraser vs. Zylicz, 29 An. 535, where 
the same rule was applied to an irregularity or an alleged nullity grow- 
ing out of a public sale of the property of a minor for less than its 
appraised value. 7 An. 113, Chambers vs. Wortham; 21 An. 584, Pasi- 
ance vs. Powell; 21 An. 673, Holt vs. Board of Liquidators. 


We, therefore, hold that the title of the property seized and sold 
did legally vest in Walling, who was placed in possession of the same 
by operation of the law, as provided for in Art. 2479 of the Code. Ina 
partition effected in May, 1843, between the members of the Shreveport 
Town Company, the lot of ground in litigation was allotted to T. T. 
Williamson. 

2d. The argument of defendant that Walling was absolutely divested 
of his title to this property by his voluntary surrender to his creditors 
in 1852, finds no sanction either in reason, law or authority. 


It has been frequently held, and we take it as the settled doctrine 
in our jurisprudence, that the surrender of an insolvent does not divest 
him of title to the property which he surrenders, but merely strips him 
of all power to control, alienate or dispose of the same during the ad- 
ministration of his estate. Fitzgerald vs. Philips, 4 M. 562; Rivas vs. 
Hunstock, 2 R. 187. 

The record shows that Walling, in his schedule, while he did not 
specially describe this identical lot, stated that he intended to surren- 
der “all other property of which he has an interest, being and lying 
in said town of Shreveport.” 


His deed in the sheriff’s sale having been put of record long pre- 
vious to the date of his surrender, this property was, therefore, included 
in his surrender, and became subject to the control and administration 
of the syndic ; and such declaration on the part of Walling certainly 
exculpates him from any suspicion or imputation of fraud or fraudulent 
concealment of his property in his insolvency proceedings. 

The record further shows that Walling died in 1859, and-that the 
administration of his syndic terminated in 1867, when he was dis- 
charged, on presenting his final account which was not opposed. The 
record fails to show any act or complaint of the creditors or of any 
of them, touching the omission, refusal or neglect of the syndic to in- 
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clude this property in his administration and in his sale of the effects 
of the insolvent. 

Hence, we hold that, under this state of facts, the lot of ground 
reverted to the ownership and possession of Walling’s heirs, and that 
no act of their ancestor estops them from claiming this property, as no 
creditors of the deceased have ever asserted any claim against his suc- 
cession. In the case of Perry vs. Municipality, 11 An. 158, presenting 
circumstances and issues strikingly similar to those now under con- 
sideration, the Court held that the heirs of the insolvent were not 
debarred from their right to claim the property of their ancestor, which 
had been surrendered by him to his creditors, and not disposed of by 
the syndic. 

3d. On the plea of prescription of ten years’ possession urged by 
the defendant, the record shows that, as far back as 1860, the defend- 
ant and another person had taken joint and undivided possession of 
this lot of ground without title or legal authority; that after the with- 
drawal of his co-possessor, Morefield had continued his precarious 
possession alone for several years until his purchase from Williamson’s 
agent in 1870. The evidence also proves that Morefield knew of the 
titles of Walling to the property, that he urged Williamson’s agent to 
make him ‘a sale of the property; that the agent, who was the son of 
Williamson, at first disclaimed any title to the land either in his father 
or in himself, but finally consented to sell to Morefield, without war- 
ranty such title as his father had to the property, after cautioning his 
vendor that he would have to take the chances of a lawsuit about his 
purchase; and that the land was sold for $300, a price much under the 
value of the property at the time. 

These facts abundantly show that Morefield, who knew so well the 
defects of the titles which he acquired under that sale, was not a pur- 
chaser in good faith, and that he, therefore, lacks the most vital and 
essential element or ingredient required by law in the possession of ten 
years to sustain the prescription on which he relies. This proposition 
is elementary and textual, and needs no authority in support of its ap- 
plication in this case. 

As a possessor in bad faith, Morefield is responsible for the rents 
and revenues of the property from the date of his possession under 
his purchase, and the right of the lawful owner in a petitory action to 
claim and recover the rents, cannot be barred by the prescription of 
either one or three years, which has been pleaded on appeal by de- 
fendant. 

The prescription of three years which he invokes, applies to actions 
on contracts for rent or hire, but not to the obligation imposed by law 
on the possessor in bad faith to restore to the lawful owner all the rev- 
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enues of his property of which he has been deprived during the posses- 
sion of the defendant, whether the bad faith of the latter be moral, 
or merely legal or constructive. 

This principle has been recognized, reaffirmed and consecrated by 
an unbroken line of decisions from the earliest days of our jurispru- 
dence down to the present time. Donaldson vs. Hull, 7 N.S. 112; Wil- 
liams vs. Booker, 12 R. 256; Rhodes vs. Hooper, 6 An. 356; Lowry, Cu- 
rator, vs. Erwin, 6 R. 211; Hill vs. Bowden, 3 An. 258; Walworth vs. 
Steverson, 24 An. 253. 

The judgment of the lower court, sustained by the law and the evi- 
dence, is correct, and is, therefore, affirmed with costs. 








No. 47. 


THe STATE EX REL. Emity E. GriFFiIn vs. THE City oF SHREVEPORT. 


Municipal corporations have no inherent powers of taxation, but can tax only as the State 
has thought proper to permit. 

The City of Shreveport by its Charter can only levy taxes for the ensuing year, after having 
made and published a budget of its contingent expenditures for said ensuing year. The 
debt sued upon in this case having been contracted by the City ot Shreveport under the 
existence of its Charter, the Relatrix is not entitled to a Mandamus to compel the levy or 
a tax in any other manner or at any other time than as provided for in said Charter. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


Land & Land and Alexander & Blanchard for Plaintiff and Appellee: 


First—The writ of mandamus is a writ of right; the mandamus proceeding a purely civil 
one; and it need not be brought in the name of the State, or signed by the Attorney Gen- 
eral or District Attorney. C. P. 840; 29 An., 793; 30 An. 1312; High’s Ex. Legal Remedies, 
sections 3, 4 and 430; 33 An. 510. 

Second—Article 209 of the Constitution of 1879, which limits the power of municipal taxation 
to ten mills on the dollar, cannot affect the rights of antecedent contract creditors ot the 
City of Shreveport. They are protected by the Constitution of the United States, which 
forbids States to pass laws impairing the obligations ot contracts. 32 An. 726, 884; 33 
An. 79: also 31 An. 765; 32 An. 409. 


Wm, A. Seay, City Attorney, for Defendant and Appellant: 


First—The order in a proceeding by mandamus must issue in the name of the State. And 
this order, in the meaning of the Code of Practice and of the reported decisions of the 
Supreme Court, is the interlocutory order and not the peremptory mandate issued after 
the trial of the case. 

Second—And even it the order referred to is the peremptory mandate, the District Court 
must issue it in the name of the State. The Supreme Court, after final hearing on appeal, 
cannot supply the deficiency. 
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Third—Nor is it necessary to take advantage of this omission by an exception, either dilatory 
or peremptory. If it lacks any of its essential requisites, it is a nullity which is fatal to 
its effectiveness. 

Fourth -The indebtedness of the defendant, a municipal corporation, is provided for by an- 
nual budget, duly published, on which taxation to meet it is based. The city, not being 
authorized by law to meet any indebtedness in any other manner, cannot be compelled to 
do so by the courts. Relator should have asked for a mandamus to extend his claim on 
the budget. 

Fifth—To grant this order would entail on the defendant a greater tax than ten mills on the 
dollar, which is forbidden by the Constitution of 1879. 


The opinion of the Court was delivered by 

FEnNER, J. The relator, Mrs. E. E. Griffin, is the owner of a judg- 
ment against the city of Shreveport for the sum of $25,000, with eight 
per cent interest from August 2ist, 1872, and five per cent thereon as 
attorney’s fees, subject to a credit of $2500 collected on account. Her 
judgment was rendered on December 20, 1873. It is founded on a con- 
tract which was entered into on August 21st, 1872. Execution was issued 
on the judgment and returned nulla bona. 

It is averred that it was the duty of the mayor and trustees of 
defendant to provide for the payment of said judgment by levying and 
collecting a tax to pay the same, which duty they have failed and refused 


to perform, notwithstanding due demand made upon them by relator. 

Further averring that she is without other legal remedy, she prays 
for a writ of mandamus commanding the mayor, trustees and controller 
of the city to proceed to assess, levy and collect a tax of a certain per 
centum per annum on all the taxable property of the city sufficient to 
pay the amount of her said judgment. 


The defenses of the respondents are twofold, viz: 

1st. That to comply with relator’s demand would require the levy 
of more than ten mills on the dollar in violation of Art. 209 of the Con- 
stitution—it being admitted that a tax of ten mills had already been 
levied for the current year, which is required for, and has been appro- 
priated to, the necessary expenses of the city. 

Inasmuch as relator’s judgment is based on a contract, her rights 
are governed by the law in force at the time when the contract was 
entered into, and are not affected by the subsequent constitutional 
provision. 

As admitted by counsel for respondents, this is no longer an open 
question in the jurisprudence of this Court. 32 An. 726,884; 33 An. 79. 


By the charter of Shreveport of 1871, in force at the date of relator’s 
contract, as well as by the charter of 1878, the city possessed the power © 
of levying taxes not exceeding.one and three-quarters per cent. So far 
as necessary for the performance of valid contracts entered into prior to 
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the adoption of the Constitution of 1879, and so far only, this power of 
taxation remains in force. 

The relator abandoned her claim to any tax above the said limit, 
and the judge a quo limited the mandamus accordingly to three- 
quarters of one per cent. over and above the one per cent. tax already 
levied. 

2d. Respondents object that, “under the-charter of the city of 
Shreveport, a budget of the expenses of the ensuing year is made up 
and published, and that the plaintiff should have demanded to have her 
claim entered on the same, it being incompetent for her to obtain a levy 
of a tax in any other manner and at any other time.” 


Section 12 of the charter here referred to is in the following words: 


“The council shall, once in every twelve months, before fixing and 
deciding upon the amount of taxes and licenses to be assessed and im- 
posed for the ensuing year, cause to be made out a detailed estimate, 
exhibiting the various items of liabilities and expenditures, including 
the requisite amounts of contingent expenses during said year, and shall 
cause the same to be published at least ten days in the official journal 
of the city. And such rate of taxation, not exceeding one dollar and 
seventy-five cents on every one hundred dollars of valuation, shall there- 
after be fixed and assessed as, together with other revenues of the city, 
may be necessary to meet said estimated liabilities and expenditures. 
The adoption of said detailed estimate shall be considered as the appro- 
priation of the amount therein stated, for the purposes therein stated, 
and the city auditor of public accounts shall not audit, nor shall the 
assessor and collector pay, draw or sign any check upon the fiscal agent 
therefor, for any claims, unless an appropriation therefor has been duly 
made in accordance with this act.” Acts 1878, p. 288-9. 


The preceding article of the charter, defining the powers of the 
council, contains the following: 

“ Ninth. To every year lay an equal and uniform tax upon all real 
and personal property in said city for the ensuing year, not to exceed for 
any one year one and three-quarters per centum of the assessed value 
thereof, which said taxes shall be due and payable from the first day of 
February to the 20th of June inclusive.” 

Identically the same provisions existed in the charter of 1871 in 
force at the date of relator’s contract. 

The sole mandate or power of the city council to levy taxes is 
derived from the foregoing provisions of law. An analysis of them 
makes it self-evident that the power conferred is subject to the following 
express limitations, viz.: 


ist. The tax can only be levied in one year, for the ensuing year. 
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2d. Before levying any tax for the ensuing year, it is made an abso- 
lute condition precedent that the council should make out its “ budget” 
or detailed estimate of liabilities and expenses, and cause the same to 
be published for ten days in the official journal. 

3d. ‘The council can levy no greater rate of tax (even within the 
limit of one and three-quarters per cent.) than is necessary, with the 
other revenues of the city, to meet the expenditures and liabilities set 
down in the budget. 

4th. To guard against any possible violation of these provisions, it 
is further provided that the city auditor shall not audit, nor the assessor 
and collector pay, draw or sign any check upon the fiscal agent, for any 
claim which has not been included in the budget aforesaid. 

It would be, in our judgment, waste of time to discuss distinctions 
between mandatary and directory or discretionary powers. Nothing is 
better settled than that municipal corporations possess no inherent 
powers of taxation, but can tax only as the State has thought proper to 
permit. Whatever authority municipal officers assume to exercise they 
must be able to show a warrant for in the words of the legislative grant. 
All acts beyond the scope of the powers granted are void, and reason- 
able doubts concerning the existence of the power are ordinarily resolved 
by the courts against the power. No powers are implied except such as 
are indispensable for self-preservation, or for the accomplishment of the 
declared purposes or objects of the corporation. When the legislative 
grant of powers expressly defines the conditions under which alone they 
may be exercised, it is necessary to the valid exercise of such powers 
that those conditions should be complied with. These principles are 
well established by common jurisprudence. Dillon on Mun. Corp. 2 55 
et seq.; Cooley on Taxation, p. 209 et seq.; City vs. Phillipi, 9 An. 44; 

.Angel & Ames on Corp., chap. 9, Sec. 1; Civil Code, 433, 445. 

To write out of the statute the plain and unambiguous provisions 
which we have heretofore cited or to recognize the right of the municipal 
officers to disregard them, would be nothing less than the judicial repeal 
of a law. 

The writ of mandamus is not primarily provided as a mode of exe- 
cuting judgments. 

The office of the writ, as it affects public officers, is simply to com- 
pel them to perform plain ministerial duties imposed upon them by law. 

The relator here asks, under a petition filed in June, 1881, and the 
judgment appealed from, rendered in July, 1881, grants, a mandamus 
ordering the respondents “to proceed forthwith to assess, levy and 
collect a tax of 2 of one per centum upon the assessment rolls of said 
city for the year 1881, to pay and satisfy relator’s judgment,” &c. — 

Inasmuch as relator’s judgment was not included in the budget; 
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and inasmuch as the council has no power to levy for the year 1881, a 
greater rate of tax than is necessary to meet the expenditures and 
liabilities set down in said budget, it is clear that it is, not only, not the 
duty, but not within the power, of said council to levy such tax. The 
Court cannot confer any power, or impose any duty, upon these officers 
which the law does not itself confer and impose. 

Another important practical consideration which precludes the 
relief here sought and illustrates the absolute necessity of recognizing 
the budget as the essential basis of taxation, is the following: 

The right to the levy of three-quarters per cent above the ten 
mills tax which has been devoted to the necessary expenses of the gity, 
is a right common to all contract creditors standing in like case with 
the relator and which he cannot invoke and exhaust for his exclusive 
benefit. The entire three-quarters per cent would not be sufficient to 
pay even one-half of his judgment. If he may obtain the levy of this 
tax to be devoted to the payment of his judgment, any other contract 
creditor would have the same right, and thus, by successive manda- 
muses, the city might be compelled to levy taxes far in excess of its 
possible powers under its charters, past or present. 

Indeed, although the judgment in the present case, if executed, 
would exhaust the power of taxation of the city, we have actually 
before us another case in which the city is commanded to levy another 
tax for satisfaction of another contract creditor. 

It is evident that justice, as well as the law, requires that the 
creditors must look to the budget as the place where their claims may 
be marshaled in concurso, as a basis for the levy of the entire tax to 
which they are entitled and for the equitable distribution of the pro- 
ceeds thereof amongst them. 

The right of the relator, and the corresponding duty of the munici- 
pal officers, is that his claim should be placed upon the budget of this 
and succeeding years, only in common with the claims of other cred- 
itors in like case, and that the council should levy taxes within the 
limits of his right to an amount sufficient to satisfy said claims. 

A similar course was pursued in the case of State ex rel. Folsom 
Bros. vs. Mayor, &c., 32 An. 712, though that case passed off on different 
grounds. 

Upon the methods to be pursued for the enforcement of this right, 
we have no occasion to passin this case. It is sufficient to say that 
the relief sought in the present case, is not supportable under the 
law. 

The performance of no duty in connection with the budget is de- 
manded,—nor does the record show that any demand was made upon 
the respondents to place relator’s claim upon the budget. What might 
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be the effect of a refusal after timely demand on the remedy of relator 
is not now before us. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and it is now ordered 
and decreed that the mandamus prayed for be denied at relator’s costs 
in both courts. 








No. 70. 


FiorsHEm™ Bros. vs. Z. HowELL. JOHN PHEtPs & Co., INTERVENORS. 


Under Act No. 66 of the Legislature of 1874 (Sec. 3), cotton bought at Shreveport and unpaid 
for by the purchaser, but shipped by him for New Orleans, is in the possession of the 
consignee the moment the bill of lading is given to the common carrier’ for transmission, 
and said consignee has, from that time, a pledge upon the cotton, superior to the vendor's 
privilege. 

PPEAL from the First Judicial District Court, parish of Caddo. 


Taylor. J. 





Wise & Herndon for Plaintiffs and Appellants. 
Land & Land for the Intervenors and Appellees : 


First—The vendor's privilege on movables gives him a preference if the property still re- 
mains in the possession of the purchaser. C. C. 3227. If the purchaser is divested of his 
possession, the privilege is lost. 11 R. 140; 5 An. 348; 8 An. 45; 12 An. 233, 235. 

Second—A shipment of cotton to a merchant in New Orleans in accordance with Sec. 3, of 
Act No. 66 of 1874, divests the possession and the control of the shipper, and vests in the 
consignee a perfect pledge with the right to appropriate the proceeds of the sale to the 
payment of the amount due such consignee. 

Third—It follows that plaintiffs’ vendor's privilege was lost by the consignment to interve- 
nors, who, as pledgees, are entitled to the possession and proceeds of the cotton seques- 


tered. 





’ The opinion of the Court was delivered by 

Topp, J. On the 7th of January, 1881, the plaintiffs sold to the 
defendant 28 bales of cotton, and delivered them the next day. 

The defendant placed the cotton on board the “ Kate Kinney,” then 
lying at Shreveport, and consigned it to John Phelps & Co., of New 
Orleans. 

Bills of lading were signed and issued by the agent of the steamer 
on the same day ; one of these bills, the shipper’s bill, was delivered to 
the defendant, and the other, for the consignee, was retained by the 
boat. 

On the 10th of January, the plaintiffs demanded of defendant the 
payment of the price of the cotton, who answered that he was ‘‘ broke,” 
and unable to pay. Thereupon, they caused the cotton to be seques- 
tered and taken from the boat, setting forth in their petition the sale 
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and delivery of the cotton, the non-payment of the price, and asking 
judgment for the same, with the recognition of the vendor’s privilege. 

This is the suit before us. John Phelps & Co. intervened in the suit, 
and first claimed a privilege on the cotton for advances made to the de- 
fendant by them, as factors. Subsequently, by an amendment to their 
petition, the intervenors alleged that, at the time of its seizure by the 
plaintiffs, they were in the possession of the cotton as pledgees—the 
pledge being claimed under Sec. 3 of Act No. 66 of 1874, and also denied 
expressly that the cotton was subject to the vendor’s privilege asserted 
by the plaintiffs. 

The defendant made no defence, and the contest is entirely between 
the plaintiffs and intervenors upon the issues thus presented by the 
pleadings. There was judgment for the intervenors, and the plaintiffs 
have appealed. 

Art. 3227 of the Civil Code provides: ‘‘ He who has sold to another 
any movable property, which is not paid for, has a preference on the 
price of his property, over the other creditors of the purchaser, whether 
the sale was made on a credit or without, if the property still remains in 
the possession of the purchaser.” 

And article 3229: “If the sale was not made on credit, the seller may 
even claim back the things in kind, which were thus sold, as long as they 
are in possession of the purchaser; provided the claim for restitution 
be made within eight days of the delivery at farthest.” 

The privilege or preference accorded by these articles to the vendor 
of movable property, is, by their terms, effective only so long as the 
thing remains in the possession of the purchaser. 

Was this cotton in the possession of the purchaser, the defendant 
in this case, when it was seized by the plaintiffs? On the contrary, the 
intervenors say it was not, but that it was in their possession. The 
solution of the question thus presented depends upon the proper con- 
struction of the section of the Act of 1874, referred to, relied on by 
intervenors. The section reads as follows : 

“That all merchants, factors and others who may have a general 
balance of account, or any sum of money due them by any consignor or 
other person sending them cotton, sugar or other agricultural products 
for sale at the port of New Orleans, or at any other town in the State, 
shall have a pledge upon all such property consigned or sent to them by 
ship, vessel, railroad or other carrier from the time the bill of lading or 
receipt therefor by the carrier, is deposited in the mail or given to the 
carrier for transmission, which pledge shall be perfect, with the right of 
sale of said property which shall be fully vested in said consignee, with 
the right to appropriate the proceeds of sale to the amount due con- 
signee ; provided that nothing herein shall be so construed as to defeat 

75 
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or lessen the privilege of the laborers and landlords in this State for 
wages and rent as now existing by law.” 

This section, and the entire act of which it is a part, makes striking 
and radical changes in the law on the subject of pledge, as it existed 
prior to the passage of the act. 

The existence of the debt described, the consignment of the prop- 
erty, the mailing to the consignee or delivery to the carrier of a bill of 
lading, by the terms of the statute—independent of any agreement or 
even volition of the parties—creates the pledge, and, in the language of 
the act, a perfect pledge. What is meant bya perfect pledge? Evi- 
dently a pledge possessing all the elements and legal effects imparted to 
it by the general law. One of the essential ingredients of it under the 
general law is thus declared by the Code, Art. 3152: “It is essential to 
the contract of pledge that the creditor be put in possession of the thing 
given to him in pledge, and consequently that actual delivery of it 
be made to him, unless he has possession of it already by some Other 
right.” 

It is not denied that the defendant was owing the intervenors a debt 
of the kind described in the statute for more than the value of the cot- 
ton, and as stated, it was consigned to them, a bill of lading retained by 
the carrier, and, if it was a perfect pledge, as the act declares it, then 
eo instante, upon the concurrence of the facts stated, by operation of 
law, the possession of the cotton was given to theintervenors as pledgees. 
If the pledgees were thus in possession, the possession of the defendant, 
as purchaser of the cotton, ceased when that of the intervenors began. 
And, if the cotton was out of the defendant’s possession—the purchaser’s 
possession—and in the legal possession of others, then, under the law 
we have cited, the plaintiffs, as vendors, could no longer exercise their 
privilege against it, and their seizure was consequently unwarranted. 
This conclusion is inevitable under the terms of the law. 

Much of the argument of plaintiffs’ counsel is devoted to establish- 
ing the superior right of their clients to the cotton over the intervenors 
under the laws and settled jurisprudence of the State, before the exist- 
ence of the Act of 1874 referred to, which authorities have been carefully 
reviewed and elaborately discussed in the able opinion of our learned 
brother of the District Court, found in the record. We deem it unneces- 
sary to determine that question. It is really not before us. It came up 
properly under the original pleadings, where the rights of the parties 
under conflicting privileges were solely at issue ; but that issue was sup- 
planted by the graver one presented when the statutory pledge was set 
up by the intervenors in opposition to the vendor’s privilege of the 
plaintiffs. Upon this issue the case must be decided, and our conclusion 
on the point has been stated. 
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It is ingenuously argued by the plaintiffs’ counsel that there never 
was a sale of the cotton, that it was only an inchoate sale, an agreement 
to sell, to be complete only when the cotton was reweighed and the 
money paid, and that, by the custom of merchants at Shreveport, a pur- 
chaser is allowed three days within which to comply with these require- 
ments. It is needless to say that a mere custom cannot prevail against 
the positive provisions of the law; but this suggestion of no sale is 
contradicted by the theory of the suit, which is to enforce the seller’s 
privilege, by the allegations of the petition and averments of the affida- 
vit for the sequestration, which expressly declare that the cotton was 
sold and delivered, and, apart from the pleadings, this fact is confirmed 
by the evidence. 

The conclusion stated was reached by us only after a careful Study 
of the subject, the maturest deliberation, and under a full sense of the 
responsibility which a determination of the question involved. Thelaw 
on which the decision rests may well be termed a hard law, but that law, 
hard as it is, is thus written, and written in language so plain as to leave 
no room for doubt or evasion. We have no power to change it; it is 
only our province to expound it. It may well be said that it savors of 
spoliation, where the merchant who bought cotton or other agricultural 
products with his money, or the farmer who produced it by his toil, loses 
or is deprived of his property without compensation for the benefit of 
one, it may be, who has never paid a dollar on it, or given other consid- 
eration for it. If the lawis unjust, or operates harshly, if it be deemed 
class legislation, the remedy is in the legislative department of the gov- 
ernment. We may deplore the existence of a bad law, but as long as 
it exists it must be observed ; and should its enforcement by the ju- 
diciary entail hardship—as we know in this instance is the case—we can 
only repeat what is said above, “ that it is so written.” 

Judgment affirmed. 


Manuivs Boon vs. B. F. O’NEAt. 


The verdict of the jury, even as to the facts of the case, has no controlling influence upon 
the conclusions of this Court. It is its province and duty to reverse such verdict, as well 
as the judgment of an inferior court, when a careful examination of the record and re- 
view of the evidence show that the jury was mistaken as to the facts. To hold otherwise 
would be defeating the object of the law by which this Court is to review the facts as 
well as the law of the case. 


rf. from the Second Judicial District Court, parish of Bossier, 
Drew, J. 

Land & Land for Plaintiff and Appellant. 

J. A. Snider for Defendant and Appellee. 
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The opinion of the Court was delivered by 

Levy, J. Plaintiff brings this suit to annul the’sale to him by de- 
fendant of one hundred acres of land, and also to recover the value of 
certain improvements placed by him on these and other lands, these 
improvememts being part of the consideration for the sale of the one 
hundred acres, the value of which enured to defendant and were allowed 
to him by judgment of this Court in the case of Person vs. O’Neal, de- 
cided in 32 An. 228, 

The facts upon which the claim is based, may be briefly stated as 
follows: O’Neal became the purchaser at tax sale in June, 1873, of cer- 
tain lands belonging to Person, and in June, 1875, sold them to the de- 
fendant Boon; shortly subsequent to Boon’s purchase, he reconveyed 
to O’Neal the lands thus acquired. The consideration of the last men- 
tioned sale, (made without warranty), of the 8th of June, 1875, was the 
sum of $2850, on credit terms, for which notes were given by the vendee. 
The lands sold are thus described in said act of sale: “The S. 4 of sec- 
tion 14, S. E. 4 of section 15, and fractional part of section 22, east of 
Red River, and S. W. fraction of section 23 of township 17, range 13, in 
said parish of Bossier, containing 605 acres, with all improvements 
thereon and appurtenances thereto belonging,” being the same bought 
by O’Neal and Scanlend at tax collector’s sale on 25th June, 1873. On 
the 25th of June, 1875, another act of sale was passed by O’Neal in 
favor of Boon, for the same lands, and same consideration, and contain- 
ing certain stipulations not in the act of June, 1875. 

On the 21st of February, 1877, Boon executed an act of reconvey- 
ance, under private signature, to O’Neal of the following lands: “S. 4 of 
section 14, fractional S. E. } section 15, fractional part of section 22, and 
the fractional section 23, all in township 17 of range 13, east of Red 
River,” the consideration of this reeonveyance being therein set forth 
as, “a title, without warranty, to one hundred acres of land described 
in a deed of sale made this day by B. F. O’Neal to Manlius Boon, and 
the surrender of the notes made by Manlius Boon to B. F. O’Neal for 
the purchase of the Person place.” On the same day, to wit: February 
21st, 1877, O’Neal conveyed to Boon “one hundred acres of land, de- 
scribed as follows: N. 4 of S. E. } of section 24 and N. 4 of the N. 4 of S. 
W. 4 of section 14, in township 17 of range 13, east of Red River, with- 
out warranty of title.” 

It appears that the improvements made upon the Person lands, the 
value of which was claimed of O’Neal by Person, were by judgment of 
the Supreme Court, 32 An. 228, allowed as claimed, but the Court de- 
creed them extinguished or compensated by Person’s claim for rents, 
revenues and damages, the one claim offsetting the other. 

The evidence satisfies our minds that the improvements thus al- 
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lowed were made by Boon during his occupancy of the lands and they 
enured to the benefit of O’Neal in the manner stated by us. 

Plaintiff contends that, when he made the reconveyance to defend- 
ant, which carried with it the improvements made by him on the lands, 
and for which O’Neal was paid by the compensation above alluded to, 
it .was of the consideration of one hundred acres of land fronting on 
Red River; that plaintiff, not only by his statements and assurances cre- 
ated that impression upon his mind, and thus induced the reconveyance, 
but that he went upon the land and pointed out the same to him; that 
the land which was conveyed to him by O’Neal as part of the considera- 
tion of the reconveyance, was almost entirely worthless for purposes of 
cultivation, and that he has never occupied or used it, and that the act 
was conceived by defendant with fraudulent intent, and was accepted by. 
him in error caused by fraudulent and wilfully deceptive representations 
made to him by defendant. Hence, he claims the annulment of the act 
of sale to him and that he recover from defendant the value of the 
improvements made by him on the lands reconveyed to defendant. 

Plaintiff is shown by the record to be a man, if not of marked 
ignorance, at least, far inferior in intelligence to defendant, who is an 
astute business man, who has held important public offices in his parish 
and whose position was, perhaps, well calculated to inspire confidence 
and respect. 

As to the pointing out of the hundred acres of land, and actual 
designation of its locality on the premises themselves by defendant, the 
plaintiff swears positively that this was done by defendant, while the 
latter just as positively denies that he did so, and declares that he was 
unacquainted with the boundaries, if not with the locality of the land 
described in the act. No direct impeachment of the credibility of 
either of these witnesses is made, and where there is such a conflict as 
appears here, we are constrained in order to satisfy our minds as to the 
facts, to weigh all the circumstauces surrounding the case, apply the 
test of plain practical common sense, consider the motives of the op- 
posing parties, their conduct relative to the affair, and thus reach a 
correct conclusion and solve the disputed question. 

O’Neal nowhere and at no time, as appears in the record, states 
that he told or intimated to Boon that the lands (the hundred acres) 
which he proposed to convey to him were swamp or wholly uncleared 
lands; it does seem, that in view of the then existing and antecedent 
relations between him and Boon, the continued occupaney of Boon of 
the land fronting the river, the improvements made by Boon upon this 
(lower ) tract as well as on the upper or larger one, which by the recon- 
veyance enured to defendant’s benefit and advantage, and which he 
availed himself of in his contest with Person, the swamp land described 
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in the act was a wholly inadequate consideration, together with the sur- 
render of the notes given by Boon for land, of the title to which he was 
so dubious that he was never willing:to warrant it. Reviewing all the 
evidence, we are convinced there was a serious error of fact to the pre- 
judice of the plaintiff, induced by defendant which justifies us in annul- 
ling and setting aside the act as prayed for by plaintiff. 

Inasmuch, then, as the consideration for the reconveyance is based 
upon the sale of the one hundred acres of land erroneously conveyed to 
and accepted by Boon, it must be set aside, and the principles of justice 
and equity require that there should be a restitution of the rights which 
were, under the circumstances detailed, surrendered by Boon, and he 
should be compensated fairly therefor. 

The defendant, O’Neal, has himself judicially proven and established 
the value of the improvements on the lands reconveyed to him, and by 
his own valuation, solemnly fixed, he must be bound. It will be borne in 
mind, however, that the notes which Boon had given for the purchase 
price and the claim for rent were surrendered and relinquished by 
O’Neal, and that, too, without remuneration to O’Neal for the use and 
occupation of the property, and for the wood cut thereon. And while 
Boon is entitled to recover the value of the improvements, which de- 
fendant claimed of Person, it is but just and fair that this amount 
should be credited with the rent of the land and value of the wood cut 
and disposed of by Boon. 

We think, that the plaintiff is entitled to the sum of two thousand 
nine hundred dollars for the improvements, and from this should be de- 
ducted the sum of two thousand dollars for the rent of the lands during 
their use and occupancy by him, and three hundred dollars for the wood 
cut by him, leaving a balance of six hundred dollars due by the defend- 
ant to plaintiff. 

It is urgently contended by defendant’s counsel that the verdict of 
the jury being in favor of him, this should have a controlling influence 
upon us in regard to the facts upon which the verdict was based. We 
have high respect for the opinion of the jury, but when on our examina- 
tion of the record and careful review of the evidence, our conclusions 
difter from those of the jury, it is alike our province and duty to adopt 
ours rather than theirs. As we must pass upon the facts as well as the 
law of the case, the right of appeal from judgments rendered on the 
verdict of a jury, would be a vain and barren one, if we are to be con- 
trolled by such verdict. There is no greater reflection cast upon a jury 
by overruling its verdict, than by reversing the judgment of an inferior 
judge, and it must be admitted that infallibility attaches to the decisions 
of no earthly tribunal, and even “ Homer sometimes nods,” 

It is, therefore, ordered, adjudged and decreed that the judgment 
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of the lower court, herein, be annulled, avoided and reversed, and pro- 
ceeding to render such judgment as should have been rendered by the 
lower court, it is now ordered, adjudged and decreed that the act of 
February 21st, 1877, from O’Neal to Boon, for the lands therein described, 
be annulled and avoided, and that the plaintiff do have and recover 
judgment from the defendant, in the sum of six hundred dollars with 
legal interest from judicial demand, viz: from the 13th day of April, 
1880, with costs in the District Court and costs of this appeal. 








No. 55. 


BaRBARA BEOPPLE vs. Boutin P. GREEN. 


The wife having obtained a judgment of separation of bed and board against the husband 
and a decree ordering the sale of the Community property for the purpose of a partition 
of the proceeds between them,—and the husband having enjoined the execution of the 
decree and failed in his injunction suit; quere: can the wife, in the partition of said 
proceeds, claim rent of the Community property enjoyed by the husband during the in- 
junction, and her Counsel fees? Held, that she cannot and must prefer such claim on the 
injunction bond. 


PPEAL from the Second Judicial District Court, parish of Webster. 
Drew, J. 


J. D. & J. T. Watkins for Plaintiff and Appellant : 


The use and hire of property and interest on money and damages to community property had, 
used and done by the husband exclusively during the wife’s suit for divorce and, until 
final partition, should be allowed the wife in settlement of accounts in making the parti- 
tion. H. D. 733, No. 3; R. C. C. 1349; 5 An. 561; 15 An. 350; 23 An. 351; 28 An. 362; R. 
C. C. 1350. 

Improvements and rents to be settled in the partition. 4 An. 8; Ist N.S. 405; R. C. C. 1355, 
No. 4; 2 An. 88; H. D. 1099, No. 2; 14 An. 740-750; 15 An. 350; H. D. 1093, No. 1. 

33 L. 279. Partnership in a boat was dissolved, the boat burned, the insurance money was 
settled in partition. 

Story on Partnership, Sec. 349, note 3 and 329. The mutual charges compensate each other. 
2 An. 412; 5 An, 208; 2 An. 87. 


C. E. McDonald for Defendant and Appellee. 


The opinion of the Court was delivered by 

Pocué, J. In asuit brought by Barbara Beopple against her hus- 
band, Bolin P. Green, judgment was rendered in her favor, separating 
her “ mensa et thoro” from her husband, recognizing some real estate 
purchased by her husband in the name of a third person, as belonging 
to their community, and ordering a sale of all the community property 
for the purpose of effecting a partition of the same. 

The execution of that judgment was enjoined by Green on the 
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ground of nullity of the judgment, and his injunction was finally dis- 
solved by a decree of this Court, rendered in the case entitled Bolin 
P. Green vs. J. W. Reagan, sheriff, reported in 32 Annual, page 974. In 
that decree the right of Barbara Beopple to proceed against Green and 
his surety on the injunction bond, for all damages caused her by his 
illegal injunction was specially reserved. 

Under the original judgment of the District Court, which thus be- 
came executory, a sale was then effected of all the community property, 
which according to an inventory made under the order of the Court, 
amounted to $1001 55, which is the amount to be distributed in this 
controversy. 

After the sale the court ordered the partition of the proceeds of the 
community property to be made by the clerk in his capacity of notary 
public. . 

At the partition Barbara Beopple, through counsel, urged that 
Green should be charged, to credit of the community, with the following 
items : 

For rent of the community land, occupied by himself pending the 

litigation in 1879-80 
For use and hire, during the same time, of community mules and 


For the value of a mule and other movable property, inventoried, 
but not produced at the sale 
For costs of first advertisement of sale enjoined 


Anounting together to 


One half of ‘which was to be charged to her credit in partition, 


And she urged that he should also be charged, to her credit, with 
all the costs, including attorney’s fees, incurred in his injunction suit, 
amounting to $164 50, and which, added to $420, as her. share in the 
community credits, swelled her claim up to $584 50. 

The notary, contending that, under his mandate, his powers were 
confined to a partition of the proceeds of the community property, and 
did not extend to the- settlement of claims and counter-claims of the 
parties, rejected plaintiff’s claim in toto. Subsequently, before the court, 
in opposing the motion of defendant to homologate the report or parti- 
tion of the notary, plaintiff urged her claim, herein above detailed, and 
on trial the court homologated the report, after amending it so as to 
allow credit to the community for the value of the community movable 
property not produced at the sale by defendant, and also the item for 
advertisement of the sale enjoined. 

From this judgment plaintiff has appealed. 
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Defendant also complains of the judgment appealed from in so far 
as it condemns him to account for the estimated value of movable prop- 
erty listed in the inventory and not produced by him on the day of sale, 
and for costs of advertising the sale enjoined, but as he has failed to 
appeal from the judgment or to pray by motion for an amendment, his 
complaint cannot be considered by this Court. 

The proposition presented for our solution is, therefore: Whether, 
under the pleadings, presenting first, the issue of separation from bed 
and board, and secondly, the settlement and partition of the community 
property, the court could consider and pass upon the claims of the wife 
for rent of community lands, for the use and hire of community live 
stock which remained in the possession of the husband pending the liti- 
gation growing out of his injunction, and for the costs incurred in that 
suit. 

The mere statement of the proposition carries with it a refutation 
of plaintiff’s theory in maintaining the affirmative of the question. 

The rights which she urges in her opposition do not grow out or 
form part of, and are not essentially connected with, the community 
assets, or the settlement and partition of the same. Those rights, if 
any she has, grow out of the injunction sued out by her husband, and of 
the delay which he thus illegally interposed, in the way of her recovery 
and enjoyment of her share in the community property, and of the ex- 
penses entailed upon her in the maintenance and for the execution of 
her judgment, and on the very rights which were contemplated in that 
part of our decree in the injunction suit, wherein we specially reserved 
her right to proceed against the principal and his surety on the injunc- 
tion bond. 

Until the sale of the community property was effected, and the in- 
division thus ended, the title to that property remained vested in the 
dissolved community, as undivided property in the joint possession of 
the two spouses, neither of whom could be charged for rent or hire, by 
reason of his occupancy, use or enjoyment of the same or any part 
thereof. 

If, as charged by the wife, who became the purchaser of the com- 
munity lands, she was deprived for two years of the enjoyment of her 
property, through the tortuous acts of her husband, and thus lost the 
rents of two years, which she fixes at five hundred dollars, and sus- 
tained other losses through his wrongful injunction, she has a cause of 
action against him on those grounds, but the damages which she may 
thus recover, and which are manifestly in futuro, could not possibly be 
included in the present assets of the community now under partition. 

We have examined and carefully considered the numerous authori- 
ties cited and relied upon by plaintiff ’s counsel, in support of his position, 
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and we find that they are not applicable to the issue presented in this 
case, 

In our opinion, these authorities go no further than to establish 
and re-affirm that well known rule of our jurisprudence, which requires 
that, in all partitions, whether of successions or of other undivided 
ownership, each party must first collate, or account for, to the mass, all 
debts which he may owe, resulting either from contract or for receipts 
in excess of other co-owners or co-heirs, or for damage or injury done 
by his fault to the property held in indivision. 

In this case, the rights urged by plaintiff grow out of alleged torts 
of her husband, through which she was hindered and delayed from 
sooner effecting a sale of the community property, and from the imme- 
diate enjoyment of her purchases at sch sale. These rights are personal 
to herself, and must be enforced in a direct and distinct action ; and the 
District Judge correctly excluded them from this case. 

We find no error in the judgment appealed from, and it is, there- 
fore, affirmed at appellant’s costs. 








No. 48. 


L. B. Watxrns vs. J. D. CawTHon. 


A party is not estopped by his pleading when the averment was made without knowledge ot 
the real fact underlying the controversy,—especially when that real fact was within the 
knowledge of the adverse party. 

The sheriff who, in execution of a writ of attachment, leaves a sum of money in the hands 
of a third person, and takes the latter’s receipt for the same, constitutes said third person 
his keeper of the money seized, and is himself, to all intents and purposes, in the legal 
possession thereof. 

Upon dissolution of the attachment, the sheriff must account to the defendant for said sum 
of money as it he had actually received and held it under the writ. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


Looney & Elstner, for Plaintiff and Appellant: 


In point of fact, the effect of the keeper’s receipt was to perfect the sheriff's seizure and 
return ; and the possession of the money seized by the sheriff was continued through the 
keeper. 

It was the legal duty of the sheriff to seize, attach and take the money into his possession 
and retain the same, subject to the order of the court issuing the writ. C. P. 256, 257, 
657, 659 ; 22 An. 208; 26 An. 688, Scott vs. Davis; 6 An. 551, Page vs. Generes; 6 An. 
563, Stockton vs. Downey ; 6 R. 347, Gobeau vs. N. O. & V. R. R. Co. 

The sheriff may appoint a keeper, for whose acts he is responsible. 12 An. 280, Whaun vs. 
Hufty, sheriff; 12 R. 25, Smith vs. Burwick; 13 An. 604, Stille vs. Beauchamp; C. P. 
657; 659. 

The fact that the attached debtor is suffered to remain in possession of the property seized, 
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does not affect the validity of the seizure. 12 R. 35, Smith vs. Burwick; 13 An. 604, 
Stille vs. Beauchamp; 28 An. 854, Paul vs. Hoss; 5M. 268; C. P. 100; 20 An. 573; 21 
Wallace 123, Watson vs. Bondurant. 

The seizure would be equally good if the property were left in the hands of the attaching 
creditor, as in case at bar. 

A valid seizure of an incorporeal right may be made by notifying the person in possession of 
that right. 5 An, 538, Harris vs. Bank of Mobile; 9 An. 311, Nelson vs. Simpson ; C. P. 
647; C. C. 2481. 

But that line of authority is not applicable in case at bar, because the money itself was 
attached, and by J. B, Durham acknowledged to have been received from the sheriff; 
and the sole and specific object to be attained by the attachment was to defeat the claim 
of J. D. Patton, and to effect that object a paper seizure was insufficient. 

The sheriff is primarily liable to the defendant in attachment, when the writ has been dis- 
solved, for the restoration of the property seized by him in the same state it was when 
first seized. 2 An. 802, Whitton vs. Jones; 17 La. 579, 583, Parish vs. Hosey ; C. C. 2937, 
2980, 2981; C. P. 283; 28 An. 584, Paul vs. Hoss; 5 M. 268; C. P. 257. 

With regard to judicial estoppel, the rule for our guidance is found in 22 An. 368, Abbott vs. 
Wilbur ; 13 Howard, 336; 30 An. 1309, Chaffe vs. Morgan; 13 An. 601, Wilson vs. Curtis; 
8 An. 462, Judice vs. Kerr; 2 La. 551. Millaudon vs. Allard ; Bigelow on Estoppel, p. 293, 
et seq.; 3R. 48, Kohn vs. Marsh; 15 La. 363, Shipman & Ayers vs. Haynes. 

These authorities are to the effect that whenever a litigant has, to his own advantage, or to 
the injury of his adversary, asserted judicially what is false, he must be forever forbidden 
to unfold, for his own advantage, the truth of the matter. 30 An. 50, Montague vs. 
Weil. 

The sheriff is but a judicial guardian. a servant of the court, an agent of the law. His 
possession is that of the law ; his dominion over the thing seized is that of the law. C. 
C. 2979, 2980 ; 28 An. 584, Paul vs. Hoss. 

The defendant cannot be heard to dispute or prove the falsity of his official return, or the 
receipt of the keeper, which he accepted, and which is an essential part of his return, 
and upon which, in part, the plaintiff predicates his right to recover. 3 R. 48, Kohn vs. 
Marsh ; 15 La. 363. 

The plea of estoppel by record is closely allied to the plea of res judicata, and is only conclu- 
sive on those pleadings actually passed upon by the court. Bigelow on Estoppel, pp 7 
and 8; 28 An: 625, Jacobs vs. Frire; 23 An. 647, Morgan vs. Kinnard; 23 An. 669, Ware 

vs. Morris. 



























Alexander & Blanchard and Land & Land for Defendant and 


Appellee: 

First—Defendant pleaded estoppel against plaintiff, and objected to all his evidence as contra- 
dictory of a solemn judicial allegation made by him and his transferee, in a previous suit. 

The exception was well taken, and plaintiff being thus effectually muzzled in the incep- . 
tion of the trial, his case falls. 

Second—The court a qua, without passing on the objection, concluded to receive plaintiff's 
evidence subject to the objection made. When defendant came to offer his evidence, 
plaintiff pleaded estoppel against him, and objected to all his evidence as tending to con- 
tradict a return made by defendant as sheriff. This objection is not tenable, because, 
viewed in the light most favorable to plaintiff, it is estoppel against estoppel which sets 
the matter at large. Bigelow, p. 262; 30 An. 1309. 

Third—On the facts and evidence, the law and equity of the case are clearly with defendant. 




















The opinion of the Court was delivered by 
Fenner, J. The plaintiff alleges substantially that, on or about 
January 2d, 1878, J. D. Cawthon, then sheriff of the parish of Caddo, 
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did seize and take into his possession the sum of $1809 48, the property 
of Lisso & Scheen, in execution of a writ of attachment issued in the 
case of J. B. Durham & Co. vs. Lisso & Scheen; that said attachment 
was dissolved by judgment of the Supreme Court; that the effect of 
such dissolution was to place the money so seized and possessed by said 
sheriff at the control of Lisso & Scheen or their assignees; that Lisso & 
Scheen had validly transferred to him (plaintiff) the said fund, whereby 
he became the owner thereof; that due notice of the dissolution of the 
attachment and of the assignment had been given to the defendant Caw- 
thon, and demand made for payment, which had been refused; where- 
fore he demands judgment against defendant for the amount. 

The defendant denies that he, as sheriff, under the writ of attach- 
ment referred to, did seize and take into his possession the said sum of 
$1809 48, or any sum of money whatever belonging to Lisso & Scheen. 
Leaving out of view, for the nonce, the additional allegations of his an- 
swer explanatory of his actual proceedings and tending to negative the 
charge of seizure and possession, the true issue presented is: seizure 
and possession vel non. . 

The following are the facts: 

John B. Durham & Co. were creditors of Lisso & Scheen, and had 
brought suit against them in the District Court of Red River parish for 
$1257. Durham & Co. had received from one J. D. Patton a consign- 
ment of sixty bales of cotton which they had sold and held the proceeds, 
the $1809 48 here in controversy, at the credit of Patton. Receiving in- 
formation that the said cotton and proceeds were really the property of 
Lisso & Scheen, for whom Patton was acting merely as agent, Durham 
& Co. caused a writ of attachment to issue in their suit against Lisso & 
Scheen addressed to the sheriff of Caddo parish. 

The following is the return upon this writ : 

“ Received the within writ of attachment January 2d, 1879, and on 
the same day posted a certified copy hereof at the court-house door in 
the city of Shreveport, parish of Caddo, and also attached the following 
described property as per inventory hereto annexed. 

[Signed] “T, W. Pickens, Deputy Sheriff. 

“John B. Durham & Co. vs. Lisso & Scheen, No. 243, D. C., Red 
River parish, La. The following is a correct inventory of the property 
attached in the above entitled suit: Eighteen hundred and nine and 
forty-eight hundredths dollars ($1,809 48) in hands of John B. Durham 
& Co. 


[Signed] “T. W. Pickens, 
[Attest:] “ Deputy Sheriff. 
“THOMAS PHILLIPS, 
* A. D. Lanp.” 
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At the same time he took from John B. Durham the following re- 
ceipt, viz.: 

“$1809 48. Received of I. W. Pickens, Deputy Sheriff of the parish 
of Caddo, $1809 48 attached by himin my hands, in the suit of Durham 
& Co. vs. Lisso & Scheen, No. 243 on the docket of the District Court of 
the parish of Red River, which I agree to hold and safely keep subject 
to the order of the sheriff of the parish of Caddo. Shreveport, La., Jan. 
2, 1879. , 

(Signed) “J. B. Durnam.” 

The connection of Patton with this fund may now be dismissed 
entirely from view. It was admitted by Durham & Co., by Lisso & 
Scheen, and by Patton himself, that he had no-interest therein, and that 
the cotton and its proceeds belonged to Lisso & Scheen; and there exists 
no controversy on this subject. 

The above receipt of Durham, as keeper for the sheriff, though 
taken and held by the latter, was not annexed to his return or filed in 
court. 

Acting upon the face of the sheriff’s return and in ignorance of the 
existence of the keeper’s receipt, Lisso & Scheen, through the present 
plaintiff as their counsel, moved to dissolve the attachment upon various 
grounds, including amongst others, the ground “that there was no actual 


seizure and taking in possession of the property, as the law directs.” 
From a judgment dissolving the attachment an appeal was taken to this 
Court, and the opinion and decree here rendered shows that the judg- 
ment was affirmed without any allusion to the above ground, and upon 
the sole ground of the insufficiency of the surety on the attachment 
bond. 


Subsequently, John Chaffe & Co., another creditor of Lisso & Scheen, 
sought to attach this fund in the hands of Durham & Co. by garnish- 
ment proceedings. To the interrogatories addressed to them as gar- 
nishees, Durham and his co-partner, Howell, answered that they had no 
property or credits belonging to Lisso & Scheen or either of them, and 
further, referring to this particular fund, they answered that it had been 
attached in the suit of Durham & Co, vs. Lisso & Scheen, and “is in the 
possession and subject to the order of the sheriff of Caddo parish.” 
Upon a traverse of these answers by Chaffe & Co., proof was adminis- 
tered of the actual seizure and possession of the sheriff, and the receipt 
, of Durham as keeper for the sheriff was, for the first time, produced. 
This was in May, 1880, about a year after the filing of the motion to dis- 
solve the attachment of Lisso & Scheen. , 

Lisso & Scheen transferred this fund to the plaintiff on February 
10th, 1880. The decree of the Supreme Court became final in March, 
1880. 
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We shall now dispose of the questions of law presented on the fore- 
going facts, which we regard.as the only essential ones, though we shall 
refer to others urged by defendant, in disposing of the law points. 

I. 

It is urged that plaintiff is estopped from asserting or proving that 
there was an actual seizing and taking in possession of the fund in con- 
troversy by the defendant, as sheriff, because, in the motion to dissolve 
the attachment, the assignors of the plaintiff, through him as their 
counsel, had judicially admitted and alleged that there was no such 
actual seizure and taking in possession. 

Leaving out of view the serious question as to whether the defend- 
ant has the right to avail himself of the estoppel pleaded, considering 
that he was no party to the suit in which the pleading was filed, that he 
knew the truth of the matter, that he was in no manner misled, and 
that his position was in no way altered thereby—the estoppel cannot 
avail against the plaintiff, because, at the time he filed the pleading re- 
lied on, he and his assignors were ignorant of the vital fact of the ex- 
istence of the keeper’s receipt. 

The rubric of the law of estoppel under which the one here pleaded 
falls, is that of inconsistent positions, holding a party who has an elec- 
tion between several inconsistent pleas or causes of action, to abide by 
that one which he first adopts, and prohibiting him from contradicting 
in an action solemn judicial admissions and allegations which he has 
made in the same ora different action. Bigelow, Estoppel, Introduc- 
tion, p. 68; Id., pp. 503 et seq. 

Of this estoppel, it is a vital element that the position or pleading 
should have been taken or made with knowledge of the facts. It was 
never held that a person should be estopped from proving the truth 
when discovered, because, while ignorant of the truth, he had averred 
the contrary. Still less could such an estoppel avail one who, all the 
time, knew the truth, and whose own action had been the cause of his 
opponent’s ignorance thereof. Such was the case here. Defendant 
held the keeper’s receipt in his own possession. He failed to annex it 
to his return and file it in court, and was thus responsible for plaintiff’s 
ignorance of it. 

The estoppel cannot be maintained. 

II. 


‘We are of opinion that the sheriff’s return and keeper’s receipt, 
taken together, conclusively establish an actual seizire and taking pos- 
session by the sheriff. To hold the contrary, would justly astound the 
bar and the officers of our courts, with whom this has been, from the 
date of the Codes, an ordinary mode of effecting seizures. 

The right of the sheriff to appoint a keeper of the thing seized by 
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him, and the perfect equivalency of his possession through such keeper 
to his possession through a deputy, or even to his own personal and 
physical possession, have never been disputed, that we are aware, and 
have been frequently recognized by this Court. C. P. 283, 657, 659; 12 
R. 25; 8 An. 370; 13 An. 604; 22 An. 525; 28 An. 854; 6 R. 100. 


The fact that the sheriff did not actually take the money from Dur- 
ham, and then hand it back to him as keeper, surely cannot affect the 
ease. Such a proceeding was unnecessary and would have been absurd. 
The purpose was accomplished when, by the receipt Durham acknowl- 
edged the sheriff’s possession and the sheriff consented that Durham 
should hold for him as his keeper. That, legally and actually, trans- 
ferred the possession from Durham, as an individual, to the sheriff, 
through Durham as keeper. 

Nor is the case affected by the fact that the sheriff acted under in- 
structions of the counsel of plaintiff in writ. The question here is not 
what the sheriff was instructed to do, but what he did. We hold that 
he did actually seize and take possession through Durham, as keeper. 
If he appointed Durham keeper under instructions of plaintiff’s coun- 
sel, that might limit his responsibility to the plaintiff in the writ, in case 
of malversation of the fund by Durham, but it certainly could not affect 
his responsibility to other persons. 

So far as the present plaintiff is concerned, we are compelled to 
hold that defendant must respond precisely as he would if he were in 
personal possession of the fund. 


ITI. 


The effect of the dissolution of the attachment was unquestionably 
to place the property attached and in the possession of the sheriff, as 
we have just held, at the disposition of the owner thereof. 

The sheriff is a judicial guardian, and, by the very terms of the 
Code, is bound to preserve the effects seized, and to “ produce them 
either for the discharge of the person who has seized them for sale, or 
to the person against whom the execution was levied, in case the seizure be 
raised.” C. C. 2980. ; 

There is no dispute as to the ownership of Lisso & Scheen, and of 
plaintiff, as their assignee. And, indeed, no one contests his right to 
claim his property except this sheriff, who has certainly no claim to it. 

The fact that Durham is insolvent does not affect the case. The 
sheriff is responsible for his keeper. C. P. 657, 659; 8 An. 370; 12 An. 
280; 12 R. 25; 13 An. 604. 

IV. 


It is urged that Durham & Co., and not Lisso & Scheen, are the 
parties entitled to reclaim this fund, on the authority of the case of Gay 
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vs. Eaton, 28 An. 2, where it was held that on the dissolution of the 
sequestratior, “the property must be returned to the possession of the 
party from whom it was taken.” Physically, it is true, the fund was in 
the possession of Durham & Co. at the date of the seizure; but they 
held possession, not as owners, but merely as agents for the owners, 
and they surrendered the fund to the sheriff as the property of Lisso & 
Scheen. They can have no possible claim to the fund now, nor do they 
urge any, and defendant has no right to champion their rights. In the 
case cited above, the property was sequestered in the possession of 
merchants who held it as agents for the intervenors. The Court ordered 
it to be restored to the owners, not to the merchants. So must we hold 
here. 

We have nothing to do with counter-claims which Durham & Co. had 
against Lisso & Scheen at the date of seizure. They have conclusively 
admitted the ownership of Lisso & Scheen of this fund, and they are 
not before us urging any claim upon it. Defendant held this property 
as the property of Lisso & Scheen, and his right to hold it having ter- 
minated, he must return it to the owner. 

V. 

In this Court, for the first time, it is urged that plaintiff must be 
sent away as the prohibited purchaser of a litigious right. The title to 
the fund conveyed to plaintiff was not in litigation. We are aware of 
no law which prevents the sale or purchase of property by any person, 
because a creditor of the seller claims judicially a privilege upon the 
thing sold. The purchaser simply takes, subject to the privilege if 
maintained. 

In conclusion, we would say that, where the law is clear, equity 
cannot avail; but we are unable to feel the force of the equity so strongly 
urged by counsel for the defendant. His case is simply the common 
one of loss by reason of the fault or failure of one’s agents—a loss to 
the risk of which a sheriff subjects himself every time he employs a 
keeper. It was at his option to have trusted Durham as keeper, or to 
have demanded the turning over of the fund to himself, and, in case of 
refusal, to have let the case stand on a simple notice of seizure. Having 
effected an actual seizure and accepted possession through his duly ap- 
pointed keeper; having thereby placed it beyond the power of Lisso & 
Sheen to collect the fund; and having placed it in the power of the at- 
taching creditor to plead the sheriff’s actual possession and seizure in 
bar to the attachments of other creditors—he must abide the conse- 
quences, and cannot now shift his position. It would, indeed, bea gross 
inequity to plaintiff, if, having accepted this fund in payment for ser- 
vices rendered to an insolvent, upon the faith of the ownership of Lisso 
& Scheen and of the record made by the sheriff himself, showing its 
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safety in his own responsible keeping, he should now find his demand 
upon the sheriff rejected and himself referred to an insolvent keeper. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now ordered, 
adjudged and decreed that there be judgment in favor of plaintiff and 
against the defendant, condemning the said defendant to pay to plain- 
tiff the sum of eighteen hundred and nine 48-100 dollars, with legal 
interest trom March 3d, 1880, and all costs of suit, and that defendant 
and appellee pay costs of this appeal. 

Justice LEvy recuses himself. 








No. 44 


Tue STATE EX REL. THomas M. GILMER vs. THE JUDGES OF THE COURT 
oF APPEALS. 


This case not coming within the appellate jurisdiction of the Supreme Court, and the Court 
of Appeals having neither usurped jurisdiction nor refused to perform any duty imposed 
upon it by law, this Court will not use in the premises its supervisory power under Article 
90 of the Constitution. Previous Decisions ofienet. 


Reveseen for a writ of Mandamus. 
F. G. Thatcher and Land & Land for the Relator. 


The opinion of the Court was delivered by 

Topp, J. The relator obtained before the late parish court of the 
parish of Caddo a judgment against Charles semen et al. for more than 
$200 exclusive of interest. 

An appeal was taken from this judgment to the District Court of 
said parish, which appeal was pending before said court when the pres- 
ent Constitution was adopted. After the adoption of the Constitution, 
by order of the court to which the appeal had been made, and in com- 
pliance with the provisions of the Constitution, the case was transferred 
to the Court of Appeals of the First Circuit, over which the Hon. A. B. 
George and the Hon. John C. Moncure preside. 

The Court of Appeals set aside the judgment of the parish court, 
and remanded the case to to the District Court for the parish of Caddo 
for trial de novo. The judge of this Court recused himself, and the case 
was referred to a judge ad hoc, an attorney at law, who rendered judg- 
ment in favor of the defendants. The relator, plaintiff in the suit, ap- 
pealed from this judgment to the Court of Appeals, and the judgment 
was affirmed, the judges of said court disagreeing, which had the effect 
of affirming the judgment of the District Court. 

The relator alleging that all the proceedings before the Court of 
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Appeals were null and void, beginning with the order remanding the 
case for trial before the District Court, and that the latter court was 
without jurisdiction to try the case,and the original judgment of the 
parish court was in full force and effect, applies to this Court for a man- 
damus to compel the judges of the Court of Appeals to try the appeal 
from the parish court as it was originally presented to them regardless 
of their action and that of the District Court in the case. 

The judges of the Court of Appeals answered the application, and 
alleged substantially that they took jurisdiction in the case, and in the 
exercise of that jurisdiction remanded the cause for trial to the District 
Court, which had superseded the parish court, and was the proper court 
to try the case. They further averred that the application for a man- 
damus came too late; that it should have been resorted to before the 
case was remanded to the District Court, or at least before the case was 
tried by that court. Much more is contained in this answer which it is 
unnecessary to notice. 

The act of the judges of the Court of Appeals in remanding the 
case to the District Court for trial, was a recognition of the appeal as 
before them, and a judicial act showing an exercise of their jurisdiction 
of the case. Had they refused to entertain jurisdiction or take any 
action in the case, it would have been a proper case for a mandamus. 
The judges may have committed an error in remanding the case, and, 
perhaps, should have tried the appeal as it came from the parish court, 
but any error committed by the Court of Appeals in a matter within its 
discretion and jurisdiction we cannot review, having no appellate juris- 
diction of the proceedings of that court, but can only, under the super- 
visory powers conferred by the Constitution, compel such courts to take 
jurisdiction where they have improperly refused to do so, and correct 
their acts proceeding from an usurpation of authority. 

In this case, the court did take jurisdiction, for, without taking juris- 
diction, they could not have remanded the case for trial before the 
District Court. If this jurisdiction was legitimately exercised, it matters 
not what consequences have flowed from the action or proceeding of the 
court, it is beyond our power to correct them. The court had the power 
and the right to remand the case for trial, a right that is often exercised 
by the Supreme Court, when in its discretion it is thought the ends 
of justice require it. Within the limit of its jurisdiction, the Court of 
Appeals has an equal right. In remanding the case to the District 
Court, there was no usurpation of authority: it was the court that 
had ‘superseded the parish court, and the court and only court that 
had jurisdiction to try the case de novo. State ex rel. Bonnet vs Samuel 
Mathews, judge ad hoc, 33 An. 103. 

It is well to repeat here what this Court said in the case of State 
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ex rel. City of New Orleans vs. The Judge of the Sixth District Court, as 
illustrating the authority of this Court in matters of this kind and 
showing our want of power to correct errors and evils such as are com- 
plained of in the present case: 

“In the exercise of the power (supervisory power) in the cases 
above indicated, we wish it distinctly understood that we shall respect 
the independence of inferior courts in the determination of all questions 
confided to their judicial discretion, and shall not usurp merely appel- 
late jurisdiction not conferred upon us by the Constitution. It will be 
useless to apply to us for the exercise of this power over inferior courts 
not subject to our immediate appellate jurisdiction, in any case, except 
where there is a clear usurpation of power not conferred by law, or a 
refusal to perform some duty plainly imposed by law, and which they 
have no discretion to refuse, and when there is an entire absence of 
other adequate remedy.” 

The facts of this case, it is clear, do not bringit within the rule so 
plainly announced. 

The mandamus is, therefore, refused. 








No. 71. 


Tue LiFe AssociATION OF AMERICA vs. Simon Levy. JouN R. Fett, RE- 
CEIVER, INTERVENOR. 


A Corporation created under the laws of a sister State, has the right to sue and stand in 
judgment in the Courts of Louisiana, 

When such a Corporation has been decreed insolvent and an assignee or trustee appointed to 
it, under the laws of, and in, the State where it was created, the assignee or trustee so 
appointed has the right to sue for the assets of the insolvent Corporation and stand in judg- 
ment in the Courts of Louisiana. 

The agencies and sub-agencies established in this State by that Corporation, under its char- 
ter, are revoked by its insolvency, and the assets in the hands of such agencies and sub- 
agencies should be delivered to the assignee or trustee. 

The investment of the profits of Insurance Companies in loans secured by mortgage, cannot 
be considered as banking business and is not prohibited by law. 

The laws of other States can have no extra-territorial effect in this. 

A member of a Corporation, who is a creditor thereof, has the same right as any other cred- 
itor, to sue the Corporation and attach its property. 

The foreign assignee or trustee of an insolvent Corporation, suing a debtor in this State, can- 
not urge against the latter’s reconventional demand, that the same is equivalent to 
pleading compensation against an insolvency. ‘ 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 





Wise & Herndon for Plaintiff and Appellant: 
First—A foreign corporation, unless prohibited by special statute, may make contracts within 
the.scope of its authority in another State than that of its creation. 7 L. 31; 4 R. 517; 13 
Peters, 521. 4 
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Second—Foreign corporations may institute suits in courts of this State, and in case of 
insolvency be represented by assignee or receiver. Angell & Ames on Corporations, p. 
395 and notes; 2A. 430. 

Third—The lending of money on note and mortgage security is not banking business. Angell 
& Ames, p. 241. 

Fourth—Ase to defendant's reconventional demand. The policy held by defendant did not 
become a debt of the insurance company until its insolvency. 

To compensate against an insolvent, the indebtedness must precede the insolvency of the 
company. 15 A. 165; 23 A. 36. 


Looney & Elstner and Land & Land for Defendant and Appellee: 


First—A corporation cannot make a contract for the loan of money or take sevurity for it, 
unless the power is expressly given or necessarily incident to the ues granted. North 
River Insurance Company vs. Lawrence, 3 Wend, 483. 

There is no implied power in a corporation to loan its funds, unless it be a bank. Therefore, 
an insurance company prohibited from discounting paper, could not lend money on a 
note and take interest in advance. Daniel on Negotiable Instruments; 384. 

In the case at bar the note sued on was given for money loaned by the plaintiff (insurance com- 
pany) at eleven per cent. paid in advance. 

Second—The plaintiff, being a non-resident, and the intervenor, a resident of New Orleans, 
defendant can reconvene for any cause, although not connected with nor incidental to the 
main action. C. P.375; 5 A. 150; 10 A. 98; 12 A. 257; 16 A. 250; 27 A. 642. 

Third—The insolvent laws of Missouri can have no extra-territorial effect. 5 A. 273; 15 A. 
110. Our home creditors are entitled to any and all remedies known to the laws of Louisi- 
ana against absentees. They may attach the property of the foreign insolvent. 15 A. 110; 
Story, Conflict of Laws, Sec. 420-1. Reconventional demands for any cause are a remedy 
allowed by express law in such a case as the one at bar. 

Fourth—This is not a case of compensation. But if it were, it is well settled in jurisprudence 
that the creditor of an insolvent or of a succession may maintain the plea, when the 
indebtebness was contracted prior to the insolvency or to the death. 15 A. 165; 1 N. S. 
483; 10 A. 404; 27 A. 695. 

Fifth—A member of a corporation, who is a creditor, has the same right as any other creditor 
te secure the payment of his demands by attachment or otherwise. 7 R. 513; 5 N. 8. 327. 

Sixth—Defendant is entitled to the rescission of the contracts made with plaintiff and to 
recover what he has paid. C. C. 1912. 


J. L. Hargrove for the Intervenor and Appellant: 


In a conflict of laws it is often matter of doubt which should prevail, and in such a case the 
court will prefer the laws of its own country to that of a stranger. 5 N. S. 587; 16 
Louisiana, 433. 

Compensation cannot take place unless the debts exist simultaneously between debtor and 
creditor and not where the reconventional demand has become a claim (unliquidated) 
since filing of plaintiff ’s suit. 

A foreign corporation having property rights and credit in Louisiana shall be administered in 
Louisiana as though it were a succession of an individual having property in no other 
country or State. * 

The property of a band of outlaws would be liable to any creditor of the band in the same 
manner that the property of a legal corporation would be. 





The opinion of the Court was delivered by 

Levy, J. On the 9th of April, 1878, the Life Association of America, 
a duly incorporated company, domiciled in St. Louis, Missouri, and hav- 
ing a department in Louisiana and Texas and a branch or district at 
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Shreveport, Louisiana, instituted this suit against the defendant, pray- 
ing for judgment against Simon Levy in the sum of three thousand 
dollars, with eight per cent per annum interest thereon from February 
23d, 1875, alleged to be due plairtiff by defendant on the latter’s prom- 
issory note for that sum, dated February 23d, 1872, due twelve months 
after date to the order of Robert H. Lindsay president (said Lindsay 
being at that time president of the Shreveport branch of said company), 
with eight per cent per annum interest from maturity, interest having 
been paid on said note by said Levy to February 23d, 1875. Plaintiff 
sets forth that said note was secured by special mortgage on certain 
property in the city of Shreveport, described in the mortgage, and he 
prayed for the revognition and enforcement of said mortgage. Before 
answering, defendant filed exceptions to said action, on the grounds: Ist. 
That plaintiff brings this action as a “foreign corporation,” and he de- 
nies that it has any legal existence as a person authorized to bring suit 
or stand in judgment in the courts of Louisiana. 2d. That the petition 
discloses no name or person having authority to bring this suit, and 
avers that any judgment rendered on the pleadings cannot support the 
plea and,authority of things adjudged. 3d. That neither the “ Louisiana 
and Texas Department,” nor the “Shreveport District,” were ever in- 
corporated and, therefore, they have no existence as legal persons and 
no authority to make a contract, bring an action, or stand in judgment 
in the courts of this State. 4th. That defendant never made any con- 
tract with said “ Life Association of America,” and never received any 
money or thing of value from said association, but the contract sued on, 
as shown by the petition and note and mortgage annexed to the peti- 
tion, was made with the “Shreveport District.” 5th. That if said , 
Shreveport District had any lawful existence, its authority and vitality 
were created by a contract between J. B. Hood, representing said “ Lou- 
isiana and Texas Department,” as a person, and Robert H, Lindsay, 
representing said “Shreveport District,” as a person. 6th. That, by 
virtue of said contract, it was agreed that the entire business and net 
assets of the business of said district, shall be invested and kept in- 
vested in the city of Shreveport, viz: the whole of the premiums received 
in said district, less an amount to be held as a contingent fund to pay 
expenses and losses, not to exceed thirty per centum of the premiums 
received, and that thirty per centum to be held and controlled by said 
“Louisiana and Texas Department,” and not to be paid out at all except 
pro rata to meet the expenses and losses aforesaid. 7th. That it was 
further expressly stipulated that the control and collection of all securi- 
ties and loans of said “‘ Shreveport District,” shall be made through and 
under the officers of said district, and when collected, shall remain in 
the charge and control as before investment. 
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Defendant avers that this suit is brought without the consent and 
against the will of said Shreveport District? He also avers want of 
amicable demand, etc. 

These and the other exceptions were referred to the merits and 
ordered to stand as part of the answer. 

W. B. Wilcox, as “ Receiver” (appointed by the Fifth District Court 
of New Orleans) of the Life Association of America, for the branch de- 
partment of the State of Louisiana, filed his intervention on the 5th of 
April, 1880, in which he claimed that the sum sued for, etc., should be 
paid to him for the berefit of the Louisiana creditors of said association. 
Defendant filed exceptions, similar to those above set forth, to the inter- 
venor’s petition. John R. Fell was subsequently appointed by said Fifth 
District Court of New Orleans, receiver for Louisiana, vice said Wilcox, 
resigned, and was substituted as intervenor herein. Wm.S. Relfe, of 
Missouri, as superintendent of the insurance department of the State of 
Missouri, on the 5th of May, 1880, filed his petition setting forth that he 
was the transferee of all the assets of every character whatever, of the 
said Life Association of America, by virtue of a transfer and assignment 
made by the president of said association, on Nov. 10th, 1879, and prayed 
that he be substituted as plaintiff in this suit, adopting the allegations 
of the original petition. Like exceptions to those filed as above, were 
pleaded to this petition by defendant. The intervention was duly put at 
issue. Defendant in his answer to plaintiff’s petition (without waiving 
his exceptions thereto), denies the allegations therein, except as to his 
signature tu the note sued on; denies that said note has ever been en- 
dorsed, transferred or assigned by the original payee or his successor, 
and avers that the legal title thereto is in the original payee and that 
the plaintiff has no right of action thereon. He further avers that the 
original consideration of the note was a loan of money at an usurious 
rate of interest, beyond the powers and authority of the Life Association 
under its charter and beyond any implied powers, and was reprobated 
by law. He further demands in reconvention the sum of $4,375 24, the 
amount of annual premiums paid by him on his policy of life insurance 
in said association. He avers that said association, by its bankruptcy 
in the year 1879, became civiliter mortuus and incapable of carrying out 
its part of the contract of insurance, although respondent was ready and 
willing to perform and had performed all the obligations incumbent upon 
him. He avers that said contract has become null and void through 
default of the plaintiff, and prays the Court to decree said nullity, and 
for judgment against said association or its legal representative, for said 
sum of $4,375 24, with five per cent per annum interest from the date of 
insolvency of said association in 1879. He avers that, if he should not 
be entitled, in law, to recover said cash premiums, then he is entitled, 
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both in law and in equity, to recover the sum of $615, which plaintiff 
agreed to pay respondent, and also the amount of said policy of insur- 
ance, the sum of $5,000, less the unmatured premiums that would be- 
come due in the years from 1880 to 1885, the first named year inclusive, 
at the rate of $324 45, for each year, making the aggregate sum of 
$4,003 35, for which he prays judgment in reconvention, with five per cent 
per annum interest from said date of insolvency. Plaintiff and inter- 
venor plead the prescription of one, three, five and ten years to the re- 
conventional demand. The District Court rendered judgment, decreeing 
that plaintiff do recover of defendant the sum of $3,000, with eight per cent 
per annum interest thereon from 23d February, 1875, and recognizing 
plaintiff's special mortgage on the property described and costs of suit, 
and also decreeing that there be judgment in favor of defendant on his 
reconventional demand for the sum of $3,839 60, with legal interest 
thereon from the 10th of November, 1879; and also decreeing that the 
intervention be rejected with costs. 

From this judgment the plaintiff and the intervenor have both 
appealed. 

Appellee, in his answer to the appeal, avers that the lower court 
erred in not sustaining defendant’s exceptions and dismissing the suit, 
and that defendant should have had judgment for the sum of $4,375 24 
on his demand in reconvention, and prays that the judgment be reversed 
and amended with respect to these points complained of, and, as thus 
amended, affirmed with costs. 

The questions presented for our peantieematon and decision are im- 
portant and interesting, and are discussed by counsel representing the 
parties with marked ability. The opinion of the District Judge is ex- 
ceedingly full, and with its characteristic clearness aids us materially in 
our investigations. 

The record shows that the Life Association of America was, under 
the name of the Life Association of Missouri, incorporated, under the 
general laws of the State of Missouri, in 1868, and in October of the same 
year, by amendment of the charter, its name was changed to that of the 
Life Association of America. In 1870, J. B. Hood, styling himself 
* Manager and President of the Louisiana and Texas. Department of the 
Life Association of America,” entered into contract with R. H. Lindsay, 
styling himself President of the Shreveport District of said Department, 
by which the President, Secretary, Directors and Trustees of said Dis- 
trict, were appointed agents of the Life Association for the transaction, 
in said District of the business of said Association, it being provided in 
said mandate, that the whole of the premiums, less an amount, not to 
exceed thirty per centum thereof, received in said district should be in- 
vested and kept invested in the city of Shreveport. An addendum was 
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made and signed by said Lindsay, subsequent to the signature of said 
Hood, of the following proviso: “ Accepted with the proviso that the 
collection of the securities and loans of the Shreveport District, shall 
be made through and under the direction and control of the officers of 
said district, and when collected shall remain in their charge and con- 
trol, as before the investment. 

‘The original and amended charters of 1868 gave no authority or 
power to the parent company to establish such departments or branches 
or districts. This power was given more than two years after the crea- 
tion of the Shreveport District, by an amended charter adopted in 
September, 1872, 

The Louisiana and Texas department and the Shreveport branch 
were neither of them ever incorporated under the laws of Louisiana 
and never had any existence as a juridical person, any corporate name 
or capacity to make contracts ur to stand in judgment. The creation 
of the department and branches, in other States, by the Life Associa- 
tion of America, under their amended charter, could not confer upon 
them any power to act as a corporation. The Louisiana and Texas de- 
partment was the agent, and the Shreveport branch, the sub-agent, of 
the association. Sec. 18 amended charter of 1872. The defendant was 
a policy holder, on the endowment plan, for $6,500, which policy was, by 
agreement, reduced to $5,000, and on the 23d of February, 1872, he ob- 
tained the loan of $3,000, for which he gave his note and mortgage to 
secure the same, the interest on which note was paid up to February 
23d, 1875. He also paid the premiums due on his policy, up to March 

1st, 1880, aggregating the sum of $4,375 27. 

In November, 1879, the Life Association of America was, by the 
Circuit Court of the City of St. Louis, adjudged and declared insolvent 
and the corporation dissolved, and it was decreed that all its assets, 
whether in Missouri or elsewhere, be vested in Wm. S. Relfe, to be held 
and disposed of by him for the use and benefit of the creditors and 
policy holders, and it was also decreed that said Relfe should proceed to 
collect all claims due to said association in Missouri or elsewhere, and 
be authorized to sue and be sued in the courts of Missouri or any other 
State, in any matter affecting the assets of said association. 

Has Relfe, the assignee of the association, the power and capacity 
to prosecute this suit and stand in judgment in the courts of this State? 

The Life Association of America was duly incorporated under the 
laws of Missouri. In Angell & Ames on Corporations, p. 373 et seq. 
(8rd edition) it is said: ‘“ A company claiming to be incorporated has 
only to show that it has been regularly and effectually made a corporate 
body, to enable it to sustain a suit beyond the jurisdiction within which it 
isconstituted.” This rule obtains in England and is upheld by numerous 
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English authorities. Also: “ Every argument in favor of establishing, in 
American courts, suits by corporations created by the laws of a country, 
not forming part of the American confederacy, applies with still greater 
force to corporations of the States composing the confederacy.” 2 Rand. 
(Va.) R. 465; 10 Mass. R. 91; 2 Scammon (Ill.) 237, 428; 4 Rob. (La.) 
518 ; 7 Martin (La.) 31 ; 9 Watts (Penn.) 126, etc. In Planter’s Bank vs. 
Bass, 2 An. 431, it was held that: “ Trustees, appointed under a law of 
another State to take charge of the assets, collect the debts, etc., of a 
dissolved corporation, may sue a debtor of a corporation in this State.” 
See, also, 13 Peters 519, Bank of Augusta vs. Earle, in which case Chief 
Justice Taney has most learnedly elucidated this doctrine. 

This right existing in a foreign corporation, we can see no reason 
why it should not attach to the assignee of an insolvent foreign corpo- 
ration. 

We agree with our learned brother of the lower court, that the 
“ Louisiana and Texas Department ” and the “ Shreveport Branch,” not 
being incorporated under the laws of Louisiana, acted in this matter as 
the agent and sub-agent of the “ Life Association of America,” and the 
acts of these agents were fully ratified, as is shown by the institution of 
this suit. We concur, also, in the opinion that the association was en- 
titled to the ownership of the note and mortgage, the payee of the note 
being its agent, and the transfer and assignment of its assets, under the 
order of the St. Louis court, vesting all its rights to sue and recover the 
same in Relfe, the assignee. 11 L. 531; 12 L. 109; 2R. 123; 9R. 32; 4 
An. 490; 6 An. 40. The insolvency of the association operated as a 
revocation of all the powers which had been conferred by it on its agent 
and sub-agent. C.C. 2996. 

We do not think that the investment of the premiums, etc., received 
by the company or association in loans, secured by mortgage or other- 
wise, can be regarded or treated as carrying on a banking business. 
The right to make such loans is not prohibited by law, but, on the other 
hand, we think that the association had such right resulting by implica- 
tion from its charter and incident to the purposes thereof. 11 An. 232; 
5 N. S. 587; Angell & Ames on Corporations; 14 Ohio, 6. 

The right of the defendant to set up and urge his demand in recon- 
vention against the plaintiff, a resident of the State of Missouri, is, under 
our law and the jurisprudence of our State, too plain to require argu- 
ment. 16 An. 250; 27 An. 642; C. P. 375; 12 An. 257, and other authorities. 
The objections urged by plaintiff to the allowance of the reconventional 
demand on the ground that it would be a compensation of plaintiff's 
demand, and that this cannot take place, because plaintiff is insolvent 
and defendant cannot compensate his own debt, but is entitled only to 
such dividend as may be declared after a final settlement, and because 
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the policy holders of the association are partners and can only sue for a 
settlement of the partnership affairs, are fully met, discussed and over- 
ruled by the lower judge and, we think, properly. The learned judge of 
the lower court holds: “ Whatever may be the insolvent laws of Mis- 
souri, or other States, they can have no extra-territorial effect. 5 An. 
273; 15 An. 110;” 15 An. 165; 23 An. 36, 49, 60, 112; 27 An. 695. “ Incor- 
porated companies are entirely dissimilar to those of ordinary co-part- 
nerships, or utincorporated joint stock companies. A member of a@ 
corporation, who is a creditor, has the same right as any other creditor 
to secure the payment of his demands, by attachment or levy on the 
property of the corporation, although he may be personally liable to 
satisfy other judgments against the corporation.” Story Conflict of 
Laws, 2? 420, 421; 7 R. 513; 5 N. S. 327. 

The defendant is entitled, under his reconventional demand, to re- 
cover the amount which he has paid as premiums on his policy, or so 
much thereof as he is entitled to receive under the conditions incor- 
porated in his policy. That amount has been fixed by the agent of the 
company, at the sum of $3224, and interest is due thereon at the rate 
of five per cent per annum from the date of the adjudication in bank- 
ruptcy, November 10th, 1879. He is also entitled to the further sum of 
$615 60 with like interest from like date, this last mentioned amount 
having been fixed as due to defendant, growing out of the reduction of 
the amount of his policy, and being acknowledged by the company as 
the cash value of the difference between the original and reduced policy. 
Upon the evidence contained in the record, uncontradicted, we have 
adopted the valuation above stated as the cash value of the policy, and 
the acknowledgment of the indebtedness of $615 on the reduced policy 
fixes that amount beyond controversy or dispute. 

The intervenor has not made out such a case as will enable us to 
pass upon the question which he raises. We find in the record, as sus- 
taining his demand, a mere order of the Fifth District Court of New 
Orleans, unsupported by any of the proceedings upon which it was based 
and with no sufficiently clear definition of the powers with which he 
should be invested, to enable him to institute this or other suits. He is 
merely authorized to “take charge of all the assets, books, and prop- 
erty, rights, credits and securities within the State of Louisiana, belong- 
ing to the estate of the Life Association of America,” and this order 
was made on his ex parte application to be appointed receiver in place 
of W. B. Wilcox, resigned. 

In rejecting the intervenor’s demand upon the evidence presented 
in this record, we express no opinion upon the validity or propriety of 
the proceedings in the Fifth District Court of New Orleans, in which 
intervenor claims to have been appointed as receiver. That proceed- 
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ing is not laid before us with the fullness necessary to enable us to pass 


on these questions. 
The judgment appealed from is, therefore, affirmed; the costs to be 


paid by the appellants. 









On APPLICATION FOR REHEARING. 






The opinion of the Court was delivered by 
Pocu&, J. Plaintiff’s counsel call our attention to the omission in 
the judgment of the lower court, and in our decree, to pass upon his 
claim for five per cent. attorneys’ fees on the amount of his judgment, 
as stipulated in the act of mortgage of February 23d, 1872. 

Our decree must be amended so as to recognize plaintiffs right to 
recover his attorney’s fees thus stipulated, 

But a reference to the act of mortgage discloses the fact that attor- 
neys’ fees are not stipulated to or secured by the mortgage securing the 
payment of the note of $3000, in capital and interest; the stipulation for 
attorneys’ fees is contained after and outside of the mortgage clause, 
and hence we cannot decree that such fees are secured by mortgage. 
These views are not only supported by a correct interpretation of the 
act, but are sustained by previous adjudications of this Court on a 
similar point. 

It is, therefore, ordered that our previous decree be amended, so as 
to amend the judgment of the District Court, and to decree plaintiff en- 
titled to recover of defendant attorneys’ fees at five per cent. on the sum 
of $3000, with interests and costs, without recognition of mortgage for 
such fees on the property mortgaged to secure the note; and it is also 
ordered that the costs of appeal be paid by appellee, and that, as thus 
amended, our previous decree remain undisturbed and in full force. 
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R. C. WisEnor vs. R. H. Linpsay. Mrs. M. D.C. Cane, WARRANTOR. 


The sale of the minor’s property was made by order of the Court of Probates, on application 
ot the tutor and advice of the family meeting, and with the legal formalities, and was, 












therefore, valid. 

PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 
C. C. Henderson and J. L. Hargrove for Plaintiff and Appellant : 


A party setting up title in himself stands in position of plaintiff in petitory action and must 


_ make the title clear. 
All proceedings and formalities in sale of real property of minors are sacramental and must 
be construed stricti juris. 
The offices of tutor and administrator, though residing in one person, are entirely distinct. 


L. M. Nutt for Defendant and Appellee. , 
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The opinion of the Court was delivered by 

Levy, J. This is a petitory action, in which plaintiff seeks to be de- 
creed to be the legal owner of a certain lot of ground, in the city of 
Shreveport, which he claims as the sole surviving heir of his deceased 
mother. In his petition, plaintiff also sought to recover the sum of 
$8000, for rents and revenues of said lot. By agreement, in the record, 
the question of rents and revenues was left open for future adjustment, 
and the only question before the court was that of title. The suit was 
brought against R. H. Lindsay, who, at the time of its institution, was in 
possession of said lot asthe tenant of Mrs. M. D. C. Cane, and she ap- 
peared and assumed the defense. 

Plaintiff bases his right of recovery upon the following allegations : 
That his deceased mother, Mrs. Jane Wisenor, of whom he is sole heir, 
the wife of William B. Wisenor, was the owner of the said lot, it being 
her separate property, acquired by her, by purchase, before her mar- 
riage with said W. B. Wisenor; and setting forth her chain of title, 
running back to the Larkin Edwards grant from the government of the 
United States ; that she died seized and possessed of said property, and 
that plaintiff’s right and title thereto has never been legally divested. 
The defendant, Mrs. Cane, in her answer, admits that Mrs. Wisenor was 
the owner of said lot at the time of her death, but alleges that her suc- 
cession was administered by her surviving husband, as tutor of his 
minor children (of whom plaintiff is sole survivor), and that, as such, 
he caused said lot to bé sold, on the advice of a family meeting, which 
was, in every respect, regular and legal, and whose proceedings were 
duly homologated, and that, in pursuance of the decree of a court of 
competent jurisdiction, the lot was sold and purchased by W. M. Ful- 
som, now deceased ; that she is the owner of the same in good faith and 
for a valuable consideration ; that she and her author have held peacea- 
ble and undisputed possession of the same for more than twenty years, 
and she pleads, in reconvention, $200, paid by her, for taxes, and two 
thousand dollars, value of improvements placed by her on the lot. She 
pleads the prescription of five and ten years. 

The record discloses, that the said W. B. Wisenor, tutor, applied 
to the District Court of Caddo parish, then having jurisdiction of pro- 
bate matters, representing that the said lot, the improvements on which 
were in a dilapidated condition, was of little value to the minors, and 
that it would be to their interest to sell said property and make a more 
profitable investment of the proceeds; and on his petition the court 
ordéred the convocation of a family meeting, to deliberate and advise 
whether it would be to the interest of the minors to sell said property, 
and on what terms, and as to the disposition of the proceeds. The fam- 
ily meeting was ordered and held, and advised the sale of said lot and 
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investment of the proceeds of sale in slave property, as more produc- 
tive of revenue. They advised that the lot should be sold for one-third 
cash, one-third payable on Ist of January, 1860, and one-third on 1st of 
. January, 1861, purchasers to give their notes with approved personal 
security, mortgage retained on the property sold, notes to bear eight per 
cent. per annum interest from day of sale. These proceedings were duly 
homologated and the property ordered, by decree of the court, to be 
sold on the terms recommended by the family meeting and the proceeds 
invested in real estate and slaves for the benefit of the minors ; and also 
ordering a writ of sale to issue to Henry Hunsicker, auctioneer of said 
parish, to make said sale. The sale, after advertisement, was made on 
the 15th of June, 1859. The procés verbal of the sale, returned and 
filed in the clerk’s office November 10th, 1859, recites, after setting forth 
the terms and conditions of sale, as ordered by the decree: ‘‘ And hav- 
ing complied with all the formalities prescribed by law, I proceeded to 
offer said property, when, at said offering, William M. Fulsom having 
bid fifteen hundred dollars, it being the appraisement, and after crying 
said property a sufficient length of time, in a loud voice, and no person 
bidding any more, said lot and improvements were knocked off and 
adjudicated to said William M. Fulsom for said sum of ($1500) fifteen 
hundred dollars, he being the last and highest bidder therefor, and he 
having complied with the terms and conditions of the sale to the satis- 
faction of W. B. Wisenor.” 

There also appears in the record an acknowledgment, duly proven 
and recorded in 1871, to the effect and declaring that the said lot belongs | 
to Mrs. M. D. C. Cane, the defendant herein, the same having been pur- 
chased for her, with money furnished by her. 

We agree with the District Judge that the deed from Wisenor (as 
administrator) to Fulsom, dated on the same day with the auctioneer’s 
procés verbal of adjudication, while not necessary to vest title in the 
purchaser, but describing the identical property and setting forth the 
terms and conditions of the sale, is to be eonsidered as merely an addi- 
tional proof of the sale by the auctioneer. C. P. 695; C. C. 2623. 

The procés verbal distinctly sets forth a compliance with the terms 
of sale. This compliance was requisite, and it is shown in the procés 
verbal ; the statement that this was to Wisenor’s satisfaction, added by 
the auctioneer, did not strengthen the declaration, as an assertion of his 
withholding such satisfaction with the compliance would not have weak- 
ened the adjudication. The,proceedings of a court of competent juris- 
diction, ordering the sale and fixing the terms, those of the family 
meeting, legally convoked and regularly held, and its deliberations duly 
homologated, the sale properly advertised and the adjudication legally 
made by the officer authorized by the court to make the sale, the com- 
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pliance with the terms and conditions of the sale, shown in express 
terms by the procés verbal itself, and this compliance proven by the 
contemporaneous declarations of Wisenor, who, as tutor, administered 
the estate of his deceased wife, which had fallen to his ward, all main- 
tain the title of the defendant to the lot claimed by plaintiff in his 
petition. The rulings of the court to which plaintiff has taken bills of 
exception were, in our opinion, correct. 

We can discover no grounds for interfering with the judgment of 
the lower court, and it is, therefore, affirmed with costs. 








No. 51. 


THE State oF Louisiana vs. Harry CaRTER. 


The description of the thing stolen, in an information for larceny, being: ‘One hog, the prop- 
erty of A. B.,”’ is sufficient. 

Act No. 35 of 1880, providing for the trial of offenses in certain cases, has only one object set 
forth in its title and is constitutional. 

It is competent for the Legislature to change the manner of criminal trials regardless of the 
time of the commission of the offense, without rendering the act in which such change 
is made, obnoxious to the Constitution. 


PPEAL from the Twelfth Judicial District Court, parish of Grant. 
Barbin, J. 


The State, Appellee, unrepresented. 
Daigre & Machen for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was tried on an information for larceny, 
was convicted and sentenced to one year’s hard labor in the peniten- 
tiary, from which sentence he has appealed. 

We regret that we are not assisted in our investigation of the case 
by any argument, written or oral, by the District Attorney or other 
counsel for the State, there being no appearance whatever in this Court 
on the part of the State. It is, of course, of the utmost importance to the 
highest interest of the State and the administration of criminal justice, 
that the State should be constantly and faithfully represented before 
this Court in this class of cases; and if the laws are not now sufficient 
to secure this object, we trust that the needed legislation will be sup- 
plied. We know not whether any one is censurable for the omission 
in this case; we but state the fact with the hope that the mention may 
bring the remedy. . 

1. The first error suggested is that relating to the overruling by 
the judge a quu of the motion to quash. The accused is charged with 
stealing a hog, and the description given in the information is “ one hog, 
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the property of Alice McKinney, worth the sum of seven dollars.” This 
has invariably been held to be a sufficient description. 

Thus Bishop, vol. 2, Sec. 700, says: “ Assuming value and owner- 
ship to be duly alleged, the following expressions descriptive of the 
thing are severally sufficient: “One sheep,” “a horse,” “ one -certain 
hog,” “one cow,” etc. See McBride vs. State, 13 Bush, 337; Taylor vs. 
State, 44 Ga. 263, 300; Grant vs. State, 2 Texas Ap. 163; State vs. Mans- 
field, 33 Texas Ap. 129; Washington vs. State, 58 Ala. 355. 

The motion was, therefore, properly overruled. 

2. The accused was tried before a jury of five, under the provi- 
sions of Act 35 of 1880. A mofion was filed by his counsel to quash 
the venire drawn under said act on the ground that it was unconstitu- 
tional, for the reason that it contains more than one object and that the 
objects are not set forth in its title. There is no force in this. The title 
of the act is: “ To provide for the trial of offenses where the penalty is 
not necessarily imprisonment at hard labor or death.” To make the 
provision called for by the title: 

The first section provides, that when the accused is arrested the 
sheriff shall notify the District Attorney. 

The second, that the District Attorney may file an information in 
the office of the clerk of the court. 

The third, that the judges of the District Court shall have authority 
at other than regular jury terms to order a special jury to try such 
offenses. 

The fourth, that trials under the act shall be before a jury of five 
persons, and further provides that the accused may waive jury, and be 
tried by the court, and that the State and the accused may have a num- 
ber of peremptory challenges. 

It will thus be seen that the act has but one object, the trial of a 
certain class of offenses, and that one object is clearly, very clearly, 
expressed in the title; and every clause of the act relates exclusively to 
the mode and manner by which that one object is to be secured. The 
objection to the jury on this ground is wholly untenable. 

3. It is, however, averred that the act is unconstitutional for the 
further reason, that it is retrospective in its operation, or, in other words, 
that the accused could -not be tried in the manner provided by the act 
for an offense charged to have been committed before its passage. 

There is even less plausibility in this objection than in the other. 

Had the statute declared an act an offense which was not so when 
committed, or imposed a heavier penalty for the offense than was 

denounced against it by the laws in force at the time of its commission, 
the objection urged would have some point or significance. The record 
shows that the accused was not arraigned or even arrested until after 
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the passage of the law. Until such arraignment, and when voluntarily 
or involuntarily he pleads to the indictment, and is put on his trial, an 
accused can claim no right or privilege whatever with respect to his 
trial, except that it be conducted in conformity to the law on the sub- 
ject in force at the time of trial. 

The construction contended for would make the change in the mode 
of trial provided for by this act, in effect a legislative pardon for all 
offenses of the kind described, committed before its passage, and present 
a complete bar to the prosecution of such offenses. 

Even had the accused been arrested and arraigned before the 
passage of the act, he would be equally as subject to the mode of trial 
therein prescribed as if such arraignment took place after its passage. 
Indeed, it is entirely competent for the Legislature to change the manner 
of criminal trials regardless of the time of the commission of the 
offense or time of trial, without making the act prescribing such change 
obnoxious to the constitutional inhibition invoked. 

We see no cause to disturb the sentence appealed from, and it is, 
therefore, affirmed with costs. 








No. 50. 
THe State or LovistaNa vs. MorGAN SHEPPARD. 


The verdict of the jury is not vitiated by the fact that it is signed by the foreman, without 
the usual addition of *‘ foreman,” appended to his signature. 

An indictment is not bad because it contains two counts charging the accused, in one, with 
severing certain produce from the soil of another person, and, in the other, with steal- 
ing said produce. The two offenses are of such kindred nature that they may be charged 
in the same indictment. 

But the indictment is defective in only charging that the article severed from the soil was 
part of a crop “produced” by A. B., &c. The averment of ownership of the soil from 
which the produce was severed, is indispensable under the statute, 


PPEAL from the Third Judicial District Court, parish of Lincoln. 
Graham, J. 





The District Attorney for the State, Appellee. 
J. B. Holstead for Defendant and Appellant: 


In an indictment for severing from the soil it must be alleged who was the owner of the soil 

In a charge of larceny there must be some definite value fixed to the property stolen. 

You cannot cumulate the charges of larceny and severing from the soil. 

One cannot be convicted of two offenses for one single act. 

Where there is more than one count in an indictment and the verdict of the jury is ‘‘guilty,’’ 
there is a conviction upon each count. 





- The opinion of the Court was delivered by 
Fenner, J. The defendant assigns the following as errors : 
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1st. The verdict is signed by G. F. McKinzie without the usual 
addition of * Foreman” appended to his signature. 

This does not vitiate the verdict, which might even have been ren- 
dered orally. 15 An, 648; 32 An. 854. 

The record shows that G. F. McKinzie was a member of the jury. 


The foreman is chosen by the jury itself to act as its organ of com- 
munication with the Court. When McKinzie, in presence of the jury, 
presented the verdict, in their behalf, he acted as foreman with their 
knowledge and consent, and his signature must be presumed to have 
been made in that capacity. 

2d. That the indictment charges the accused with two separate and 
distinct crimes, which cannot be cumulated. 

The indictment contains two counts, one charging defendant with 
severing from the soil of another, at a named time and place, one bushel 
of potatoes valued at fifty cents; the other charging him with stealing, 
taking and carrying away, at the same time and place, the same bushel 
of potatoes. 

We think the offenses are of such kindred nature, subject to such 
similar penalties, and so connected with each other in the same transac- 
tion, as to render the objection untenable. 4 An. 434, 435; 15 An. 498; 
20 An. 145; 30 An. 61. 

3d. That the indictment does not fix the value of the property 
charged to have been severed and stolen. Such is not the fact. The 
value is distinctly fixed. 

The 4th, 5th and 6th assignments of error are levelled exclusively 
at the first count of the indictment, and one of them we consider fatal 
to the count. 

The statute (Sec. 2, Act No. 8, Ex. Sess. of 1870) uses the words: 
“ Whoever shall fraudulently or maliciously sever from the soil of an- 
other any produce,” &c. 

The language of the indictment is, that the defendant “ did, wilfully 
and feloniously, sever from the soil one bushel of potatoes, part of a 
crop produced by M. L. Gilbert,” &c. Neither expressly, nor by exclu- 
sive implication, is it alleged that the soil, from which the severance 
was made, was that of another, which is the vital element of the crime. 
Because the crop was produced by M. L. Gilbert, it does not follow con- 
clusively that the soil was his, as owner, or even as tenant. Non constat 
that Gilbert may not have produced the crop on defendant’s own land 
and merely as his employee. 

“An indictment, under a statute ought, with certainty and precision, 
to charge defendant with having committed or omitted the acts, under 
the circumstances and with the intent mentioned in the statute. * * 
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If the facts alleged do not make out the case, the indictment is de- 
fective.” State vs. Stiles, 5 An. 324. 

This defect is one of substance, and was properly urged by motion 
in arrest. 

It would not, however, have vitiated the general verdict and sen- 
tence in this case, upon the count for larceny, had the penalty imposed 
by the sentence been appropriate to the latter crime. Bishop on Crim. 
Proc., 2 1015. 

But, in addition to the imprisonment, the accused is sentenced to 
pay 4 fine, which is no part of the penalty attached by law to the crime 
of larceny, though it is attached to the crime of severing from the soil. 

This shows that the sentence was based upon the verdict on the bad 
count, and it cannot be maintained. 

It is, therefore, ordered, adjudged and decreed that the verdict and 
sentence herein be annulled and set aside, and that the case be re- 
manded to the lower court for further proceedings according to law. 








No. 73. 
Tue State oF LOUISIANA vs. JOHN WHITE, JR. 


The provision ot the Constitution that the accused in criminal prosecutions shall have the 
right to be tried by a jury, does not prevent said accused from waiving the jury and elect- 
ing to be tried by the court only. , 

Act No. 35 of 1880, providing for the trial of offenses in certain cases, is not repugnant to any 
article of the Constitution. 

The Court a qua justly refused the application of the Defendant for a new trial, based upon 
the ground of newly discovered evidence and accompanied by the affidavit of the person - 
who was stabbed by the accused, stating that he, (the accused), was drunk at the time of 
the assault and did not know what he was doing. 


PPEAL from the Twenty-third Judicial District Court, parish of 
Iberville. Cole, J. 





E. B. Talbot, District Attorney, for the State, Appellee. 
Barrow & Pope and Wm. A. Seay for Defendant and Appellant: 


First—It does not appear that the accused was present during the trial. 

Second—The court erred in refusing the accused a new trial. 32 An. 842. 

Third—The trial by the court without the intervention of a jury, was illegal and unconstitu- 
tional. The Constitution requires a jury in all criminal cases and a prisoner cannot con- 
sent to the adoption of any other mode. Const. Art. 7; Magna Charta, cap. 29; 12 An. 

(9; 15 An, 192; 9 An. 62; Blackstone’s Commentaries, IV, 280, 323, 341; 8 R. 586; Wis- 
consin case in Law Reporter ; 10 Mo. 498; 41 Mo. 470; 1 Pittsburg, 492; Cooley’s Const. 
Lim. 319, 410; Proftat’s Jury Trials, § 113. 





The opinion of the Court was delivered by 
Pocué, J. The defendant appeals from a conviction on a charge of 
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stabbing with intent to kill and murder, and a sentence of ten years in 
the State Penitentiary, and urges the following assignment of errors: 

1st. That the trial by the court was illegal, and not warranted by 
law and the Constitution of the State. That the Constitution provides 
only for the trial of all criminal cases by a jury and the judge, and any 
other mode is by consent, which is not allowed. 

2d. That it does not appear that the accused was present at the 
beginning and during the trial of the case. 

3d. That the judge erred in refusing a new trial prayed for on the 
ground of newly discovered evidence. 

The first error assigned involves the question of the right of an ac- 
cused to waive a trial by jury which is guaranteed to him by article 7 of 
the present Constitution which reads as follows: 

“In all criminal prosecutions, the accused shall enjoy the right to 
a speedy public trial by an impartial jury, except that, in cases where 
the penalty is not necessarily imprisonment at hard labor or death, the 
General Assembly may provide for trial thereof by a jury less than 
twelve in number; provided, that the accused in every instance shall be 
tried in the parish wherein the offense shall have been committed, except 
in cases of a change of venue.” 

As the question is brought up for the first time, we have given it a 
great deal of thought and study, especially as we have not been favored 
with a brief on behalf of the State. 

Counsel for accused, in an able and elaborate brief, contend that, 
under the language of that article, no criminal case cun be tried without 
the intervention of a jury. They hold that the trial by a jury in crim- 
inal cases is imperatively commanded by the Constitution, and that in 
all cases the accused is absolutely denied the power or right to waive a 
jury, as no other mode of trial is provided for or contemplated by the 
article under consideration, or by the common law from which we have 
derived our system of criminal jurisprudence. Our construction of the 
article differs widely from the conclusions of defendant’s counsel. 

The language “ In all criminal prosecutions, the accused shall enjoy 
the right to a speedy trial by an impartial jury,” does not, in our opinion, 
prescribe an exclusive mode of trial of all criminal charges. It intends 
to secure the right of such trial to every accused, and to place such 
right when he claims it, beyond the reach of the power of the Legisla- 
ture or any other department of the government. 

But the language does not justify the interpretation so as to mean 
that, in all criminal prosecutions, the accused shall or must be tried by 
jury. It extends or secures to him a valued right, but the language used 
does not preclude or deny to the accused the power or option to waive 
the right thus secured. 
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The argument of counsel that the mode of trial provided for under 
the exception in the article, in reference to offenses not necessarily pun- 
ished by hard labor or death, means that trials by jury either of twelve 
or of a less number, are the only constitutional modes of trying crim- 
inal charges, is equally untenable. We construe the language to mean 
this: thatin allcriminal prosecutions the accused shall enjoy the right of 
trial by an impartial jury, that is a jury of twelve, “the historical or 
common law jury,” except that, in cases when the penalty is not neces- 
sarily hard labor or death, a trial by a jury of a less number than twelve 
may be provided for by the Legislature. But we fail to find in that or 
any other article of the Constitution, any language which excludes or 
denies the power of the Legislature to provide for a mode of trial, at 
the option of the accused, without the intervention of a jury. 

Under the system of parish courts created by the Constitution of 
1868, criminal charges for offences the penalty of which was not neces- 
sarily hard labor or death, were allowed to be tried without jury, by 
those tribunals, whose monthly sessions afforded to the accused the 
option, by waiving the jury, of a trial without the delay of a session of 
the District Court. In abolishing those courts, the framers of the pres- 
ent Constitution, who provided for only two jury terms a year in each 
parish of the State, felt the imperative necessity of preparing a mode 
for the trial of criminal cases of offences not punished necessarily by hard 
labor or death, at other terms than the regular jury terms, and hence 
they empowered the Legislature to provide for a mode of trial for 
such cases by a jury of less than twelve members, and hence they were 
silent on the subject of the right of the accused to waive trial by jury 
altogether. 

The object which they had in viewis very apparent; it was to secure 
the chances of a speedy trial to the accused, and to relieve the parishes 
of the enormous expense and great inconvenience of drawing, summon- 
ing and empanelling large numbers of jurors five or six times a year. 

In the light of that constitutional object, we are clear that the power 
of the Legislature to authorize, at the option of the accused, trials of 
that class of cases without a jury, was unmistakably contemplated by 
the framers of that instrument. 

We cannot agree with counsel for the accused in their patriotic 
alarm for the safety of the principles of Magna Charta under such a 
construction, or that such a doctrine is repugnant to common law tradi- 
tion or jurisprudence. 

On this subject we find in Bishop’s Criminal Procedure the following 
emphatic recognition of the doctrine. “ If a statute authorizes the court 
to try, with the consent of defendants, their cases without a jury, a de- 
fendant who thus.consents and is thus tried, has thereby waived his 
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rights and he cannot complain.” (?894 and numerous decisions there 
quoted.) 

The same doctrine is recognized and commented on by Wharton in 
his “ Criminal Pleading and Practice.” (%733 and authorities quoted by 
him.) 

Now, in section 4, of Act 35, of the Legislature of 1880, entitled 
* An act to provide for the trial of offences when the penalty is not nec- 
essarily by hard labor or death,” the Legislature has specially recog- 
nized the right of the accused to waive trial by jury, and to be tried by 
the court. 

There is no force in the argument that the proviso of the statute 
containing this declaration is not embraced in the title of the act, and 
is, therefore, null and void. The title is sufficiently broad to cover the 
proviso, and the act is not repugnant to any article of the Constitution, 

We, therefore, conclude that the accused has been constitutionally 
and legally tried by the court under a charge for an offence the penalty 
of which is not necessarily imprisonment at hard labor or death. 

2d. The second ground of complaint urged by the accused is yet 
more untenable. 

The record shows that he was tried on the 7th of September, 1881, 
and that after evidence adduced and argument of counsel, his case was 
submitted, and the court, finding him guilty, ordered him to be remanded 
to jail to await sentence. The record shows no intermission between 
these acts, and it is difficult to conceive how the court could have re- 
manded him to jail if he had not been present. True, the clerk could 
and should have been more explicit by making a special entry, noting 
his presence during the progress of his trial. But the entry, as it is, 
satisfies us beyond a doubt that the accused was present at the begin- 
ning and throughout the progress of his trial, and the requirements of 
the law are thus substantially complied with. 

3d. The motion for a new trial is predicated upon newly discovered 
evidence, and the nature of that evidence is disclosed by an affidavit of 
the person who was stabbed by the accused, which comes up as part of 
his bill of exception to the judge’s ruling. The substance of the affi- 
davit is, that, at the time of his attack on affiant, the accused was 
drunk, and that, in the opinion of afflant, “accused did not know what 
he was doing,” and if sober, would not have committed the deed. 

Now, what was the newly discovered evidence? It was evidently 
not the fact of his drunkenness, nor of the proof of such fact. The 
judge in his reasons for refusing the new trial, making part of the bill, 
informs us that the fact of the drunkenness had been testified to and 
proved on the trial, and had been considered by him, but that the state 
of drunkenness was not sufficient to exclude malice from the accused. 
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The opinion of the affiant as to the intention of the accused was 
clearly not admissible in evidence, and hence the accused has been de- 
prived of no legal rights and suffered no wrong by the judge’s refusal 
of a new trial under such a flimsy pretext. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed. 








No. 76. 


Tue State EX REL. W. P. Hatz, District Attorney, vs. THE JUDGE OF 
THE TENTH JupDICcIAL DIsTRICT. 
The Judge of a District Court has no right to refuse leave to the District Attorney to file 


an Information, on the ground that, in his opinion, the statute under-which the prosecu- 
tion is instituted, is unconstitutional. 


; for writ of Mandamus. 
W. P. Hall, District Attorney, Relator. 


The opinion of the Court was delivered by 

Pocué, J. This is an application for a writ of mandamus to compel 
the Judge of the Tenth Judicial District to grant leave to the District 
Attorney of that district to file in the District Court for the parish of 
DeSoto, an information which that officer presented against one Miles 
Taylor, charging him with the crime of severing from the soil of another 
@ portion of the crop then growing thereon. 

The judge bases his refusal on the ground that, in his opinion, the 
statute under which the prosecution is brought—Act No. 8 of the Extra 
Session of 1870—is unconstitutional, and cannot support a criminal 
prosecution. 

Both the judge and the District Attorney confine their argument to 
the constitutionality or unconstitutionality of the statute in question; 
but, in our opinion, that question cannot be discussed and settled in this 
proceedirg, which presents the question as to whether the District 
Judge can withhold his consent to the filing of a criminal information on 
the ground that he considers the statute under which the charge is 
made as unconstitutional and void. 

An information is a criminal charge presented by the prosecuting 
officer of the State without the interposition of a grand jury. This 
mode of prosecution is recognized under the common law, and has been 
sanctioned by legislation in several States of the Union. 

In this State it is specially authorized by the Constitution, for all 
offences not capital, Art. 5, and the mode of proceeding thereunder is 
prescribed in section 977 of the Revised Statutes, which provides that 
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* prosecutions for offences not capital may be by information with the 
consent of the court first obtained.’’ 

After a diligent search, we have failed to find any legislation, or any 
adjudication of our courts, defining the discretion of the judge in grant- 
ing or refusing his consent to file such informations. 

It has been intimated that the judge could refuse his consent, in a 
case where the District Attorney presents a charge against an accused 
at the same term of the court, at which the grand jury had ignored a 
bill, based on the same charge against the same accused. 

But, in that case, State vs. Ross, 14 An. 364, the Supreme Court held 
that the court having given its consent to the filing of the information, 
could not rescind its order, and quash the information, and ordered the 
District Court to reinstate the information and to proceed with the trial 
under it. 

We conclude, from the reasoning of the court in that case, that the 
District Judge is not vested with unlimited discretion in granting or re- 
fusing his consent to the filing of informations before his court. 

The object of the law in requiring the consent of the court in this 
mode of prosecution, was to protect the accused from being prosecuted 
under an information when, from the nature of the offence, the prosecu- 
tion should have been presented under an indictment, or to protect him 
from a prosecution under a charge not predicated upon any statute of 
the State, defining the offence and prescribing a punishment therefor. 

Beyond that, and in all cases where an information is presented in a 
proper case, under a statute, not repealed and not declared unconstitu- 
tional by the highest tribunal in the State, we cannot sanction the inter- 
pretation which warrants the refusal of the judge on the ground that, 
in his opinion, the statute under which the charge is based is unconsti- 
tutional. 

Such a latitude would present cases where, in a certain district, an 
accused could be charged, tried and punished for an offence under a 
statute recognized as binding by the judge of that particular district, 
when at the same time, in an adjoining district, the accused would be 
protected from prosecution for a similar offence, on the ground that the 
same statute would be held unconstitutional by the judge of the latter 
district. 

We think, and we therefore hold, that the unconstitutionality of the 
statute made the basis of a prosecution, either by indictment or infor- 
mation, is a matter of defence exclusively within the discretion of the 
accused, who can urge it in arrest of judgment, but that such a defence 
cannot be anticipated or supplied by the judge so as to justify his re- 
fusal to the filing of an information. 

We, therefore, conclude that in this case the District Judge has 
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erred in the course which he pursued, and that a writ of mandamus will 
lie in the premises. 

It is, therefore, ordered, adjudged and decreed that the alternative 
writ of mandamus herein granted be made peremptory, at defendant’s 
costs. 








No: 77. 


Tue State or Lovurstana vs. Damon Lowry. 


Under section 790, Rev. Sta., “thrusting” a person may well include thrusting with “ an iron 
bolt, rod or pin,” whether the point be sharp or not. 


PPEAL from the Sixteenth Judicial District Court, parish of East 
Feliciana. Kernan, J. 


Chs. E. Lea, District Attorney, for the State, Appellee. 
Stone & Brane and H. H. Childers for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The accused was indicted under Sec. 790 of the Revised 
Statutes, providing: “If any person lying in wait, or in the perpetration 
or attempt to perpetrate any arson, rape, robbery or burglary, shall 
shoot, stab or thrust any person with a dangerous weapon, with the in- 
tent to commit the crime of murder, he shall, on conviction thereof, etc.” 

The indictment charges that, under the circumstances prescribed in 
the statute, the accused “ did strike or thrust with a dangerous weapon, 
namely, an iron bolt, rod or pin, one John P. D. Brooks, with intent to 
commit murder.” 

The judge charged, as requested by defendant’s counsel, that 
“striking is not thrusting, and the proof of striking, however severely, 
will not justify the verdict of guilty on the charge of thrusting, and that 
the word striking used in the indictment should be regarded as sur- 
plusage.” ; 

Defendant’s counsel also asked the judge to charge that * thrusting 
cannot be done except with a pointed weapon, thrusting being an attack 
with a pointed weapon.” This charge was refused by the judge, to 
which refusal exception was duly taken. 

The gravamen of the errors assigned for our consideration, is : 

Ist. That the judge erred in refusing the above charge ; 

2nd. That, as thrusting can only be done with a pointed weapon, the 
indictment fails to charge the offence denounced by the statute. 

In Voorhies’ Criminal Jurisprudence it is said: “Stabbing means a 
wounding with a pcinted instrument (Waterman’s Archbold, 260-1; 3 
An. 512), and thrusting is an attack with a pointed weapon.” The 
learned author cites no authority in support of the last proposition ; 
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counsel for accused refers to none; and, after some research, we have been 
able to find none. Weare not informed that the word thrust has received 
any peculiar legal definition. It is not found in the law dictionaries 
of Bouvier or Burrill. We do not find it referred to in the indices of 
any of the text books on criminal law, nor, as far as our examination 
has extended, in the body of those works. We may, therefore, assume 
that the law-maker used it in its ordinary meaning as an English word. 
The lexicographers assign to it no such exclusive sense as that con- 
tended for by counsel. On the contrary, the verb transitive, to thrust, 
which is the one used in the statute, is defined: “to push or drive with 
force, as to thrust anything with the band or foot or with an instrument; 
to drive, to force, to impel.” The intransitive verb is defined : “to make 
@ push ; to attack with a pointed weapon, as a fencer thrusts at his an- 
tagonist.” The statute punishes thrusting a person, not thrusting ata 
person. The noun thrust is defined “a violent push or driving, as with 
a pointed weapon, or with the hand or foot, or with any instrument.” 
See Webster and Worcester. 

From this it appears, and we so hold, that “thrusting” a person 
may well include thrusting with “ an iron bolt, rod or pin,” whether the 
point be sharp or not. Such an instrument may well be a dangerous 
Wweapon—and as to whether a thrust therewith was with “ intent to com- 
mit murder,” that was a question for the jury. . 

Judgment affirmed. 








No. 62. 


Heres or C. B. THOMPSON ET AL. vs. L. G. Barrow, ADMINISTRATOR, ET ALS. 


There is no inconsistency in the heirs bringing suit for the nullity of the sale of the property 
of the estate by the administrator, and, at the same time, demanding that the adminis- 
trator be ordered to file his account and be removed from office, and that they be put in 
possession. 


PPEAL from the Second Judicial District Court, parish of Bien- 


lle. Drew, J. 
McDonald & Richardson and D. H. Patterson for Plaintiffs and Ap- 
pellants. 


Boone & Howell for Defendants and donne 


The opinion of the Court was delivered by 

Topp, J. This suit was brought by the widow and heirs of C. B. 
Thompson, deceased, against the defendants, to annul a sale of lands 
belonging to the succession of the deceased, made by one of the defend- 
ants, L. G. Barrow, in his capacity as administrator of the succession. 

Subsequently to the institution of the suit, they, the plaintiffs, pro- 
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cured an order from the Court for the rendition of an account by said 
administrator, and in the same proceeding asked that he be removed 
from office, and they put in possession of the property of the estate. 
The defendant Barrow, administrator, filed an exception to the action of 
nullity, the suit now before the Court, to the effect that the demands 
made in the two proceedings were inconsistent and exclusive of each 
other. That the first suit was a demand for the nullity of the sale, and 


‘the latter proceeding presented a claim for the proceeds of the sale. 


The exception was sustained and the suit dismissed; and from this 
judgment of dismissal the plaintiffs have appealed. 

There is manifest error in this ruling. There is no inconsistency in 
the two demands. The one is for the recovery of the land, and to have 
the sale of it declared null, and the other to compel the administrator 
to render an account of his administration and have him removed from 
office. There is no claim, directly or indirectly, for the proceeds of the 
sale. If judgment had first been rendered in the action of nullity in 
favor of the plaintiffs, decreeing them owners of the land, it would have 
been proper, as a further step, to make the administrator render his ac- 
count, and cause his removal if the charges made against him of mal- 
administration are true. And there is no reason why they might not 
take the same step during the pendency of the suit. Even if this land 
embraced all the property of the succession, as alleged by counsel, it 
would not, in the least, affect the question or render such proceeding 
improper. The appointment of an administrator is predicated on the 
idea of the succession owing debts, and the plaintiffs were certainly in- 
terested in the matter of debts against the succession, and were entitled 
to know their amount and character, and whether they were paid or not. 
The land, too, might have produced a revenue during the administra- 
tion, and before its sale, and for this, if such were the facts, plaintiffs 
were entitled to an account. Besides, we notice in the petition that one 
of the grounds of nullity therein preferred, is that the debts of the suc- 
cession were trifling in amount, if any existed, and that there was no 
necessity for an administration and sale of the property. In view of 
such ground of nullity being urged against the sale, it might well be 
that the proceeding to compel the administrator to account, and the 
rendition of the account, would, instead of being inconsistent with the 
action of nullity, prove auxiliary to the suit, by showing the absence of 
suceession debts or other necessity for the administration and sale. 

The judgment is reversed, the exception overruled, and the case 
remanded, to be proceeded with according to law and the views herein 
expressed; the cost of suit in the lower court, from and including the 
filing of the exception, and the costs of appeal, to be paid by the de- 
fendants; all further costs to abide the result of the suit. 

















SHREVEPORT, OCTOBER, 1881. 1227 


State ex rel. Gabriel vs. Judge of I'wenty-second Judicial District Court. 








No. 67. 


THE STaTE EX REL. LuctEN GABRIEL vs. THE JUDGE OF THE TWENTY-SECOND 
Jupic1raL District Court, ParisH or St. JAMES. 

Under the present Constitution, the accused in criminal cases, in which the punishment of 

death or imprisonment at hard labor may be inflicted, is entitled to an appeal to this 

Court, whether the verdict of the jury or judgment of the lower court is or not for a lesser 


punishment. Similarity on this point between the Constitutions of 1852 and 1879, and 
difference with that of 1868. 14 An. 649. 


| for Writ of Mandamus. 


R. G. Dugué for the Relator. 


The opinion of the Court was delivered by 

Levy, J. The relator applies to this Court for a mandamus to com- 
pel the Judge of the Twenty-second Judicial District Court of the parish 
of St. James to grant him an order of appeal from the sentence and judg- 
ment of said Court, rendered in the trial of an information against him, 
charging the offence of “assault with intent to commit rape.” Relator, 
the accused in said information, was tried by a jury, who found a ver- 
dict of “guilty of assault,” and the judge sentenced him to three 
months’ imprisonment in the parish jail and to the payment of a fine of 
twenty-five dollars, whereupon the accused moved for an appeal to this 
Court, which was denied. 

The punishment prescribed for the offence with which accused was 
charged, is fixed by the statute at imprisonment at hard labor, not ex- 
ceeding two years, the punishment of assault at a fine not exceeding 
one hundred dollars, or imprisonment not exceeding three months, or 
both, at the discretion of the Court. 

We are to decide, in these proceedings, whether an appeal lies to 
this Court, under the jurisdiction vested by the Constitution of 1879. 
For a proper solution of the question and to fully understand the inten- 
tion of the framers of the present Constitution, we are materially aided 
by a consideration of the clauses of our previous Constitutions on the 
same subject. 

In regard to the jurisdiction of this Court in criminal matters, the 
organic law has not been uniform. Under the Constitution of 1852, arti- 
cle 62 provided that the jurisdiction of the Supreme Court shall extend 
“to all criminal cases, on questions of law alone, whenever the offence 
charged is punishable with death or imprisonment at hard labor, or 
when a fine exceeding three hundred dollars is actually imposed.” 

In the Constitution of 1868 we find a very plain and material change. 
It provides, in article 74, that the jurisdiction of the Court shall extend, 
“in criminal cases, on questions of law only, whenever the punishment 
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of death or imprisonment at hard labor, or a fine exceeding three hun- 
dred dollars, is actually imposed.” ‘lhe Constitution of 1879, which 
constitutes the existing organic law, and whence the powers and juris- 
diction of this.Court are derived and by which they are limited, invests 
it with jurisdiction in all criminal cases, on questions of law alone, 
whenever the punishment of death or imprisonment at hard labor may 
be inflicted, or a fine exceeding three hundred dollars is actually im- 
posed.” By the Constitution of 1868, an appeal in criminal cases could 
only be entertained where the punishment or fine was actually imposed. 
The wording of article 62 of the Constitution of 1852, and of article 81 
. Of 1879, differed in the mode or manner of expression, that of 1852 ex- 
tending the jurisdiction to cases in which “ the offence charged is punish- 
able with death or imprisonment at hard labor,” &c., and that of 1879 to 
cases, “whenever the punishment of death or imprisonment at hard 
labor may be inflicted,” &c. We think both these articles, although dif- 
fering in mere verbiage, express the same intention and grant the same 
right. Our present constitutional provision on the subject differs toto 
celo from that of 1868, the latter limiting the right of appeal to those 
cases in which the punishment of death or imprisonment at hard labor, 
&c., is actually imposed, that is, where the sentence and judgment of 
the Court condemns the accused to suffer such punishment; the former 
to those where, under the law governing them, they may be injlicted; 
in other words, where the statute under which a party is prosecuted 
prescribes such punishment in the event of the conviction of the party. 
Under the present Constitution, we are of opinion that the appeal will 
lie just as it did under that of 1852, and that, regardless of the finding 
of the jury or the sentence and judgment of the Court, the accused is 
entitled to an appeal in all such cases after final judgment, although a 
iesser punishment is inflicted upon him, or the verdict of the jury may 
- convict him of a crime less than that with which he is charged in the 
indictment or information, when, if convicted of the greater one thus 
charged, he might be condemned to the punishment denounced by the 
law defining the offence and its penalty. To some extent the right may 
be likened to an appeal in civil cases, which is governed, not by the 
amount of the judgment rendered, but by that claimed in the petition. 
Regarding the provisions of the Constitutions of 1852 and 1879 as being 
identical in meaning and conferring the same right, the decisions of the 
Supreme Court having reference to the provisions of the Constitution of 
1852 on that subject, are applicable to those of the present Constitution, 
this question being before the Court for the first time since the adop- 
tion of the latter. 

In 15 An. 347, State on the relation of Cook vs. Keeper of Parish 
Prison, the Court said: “It is well settled that, in a criminal prosecu- 
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tion, this Court is without jurisdiction, unless the offence charged be 
punishable by death, or imprisonment in the penitentiary, or a fine ex- 
ceeding three hundred dollars has been actually imposed. And then 
there must bé a final judgment before an appeal can be taken.” 

In State vs. Slave Charles, 14 An. 649, it was held: “The right of 
appeal equally exists, if the accused has been charged with an offense 
punishable with death or imprisonment at hard labor, and has been 
found guilty of an offense not so punishable, for article 62 of the Consti- 
tution (of 1852) does not make the right of appeal depend upon the 
nature of the verdict or the punishment that may be inflicted by the 
jury, but upon the fact whether the offense charged is punishable with 
death or imprisonment at hard labor.” See, also, 12 An. 390. 

For the reasons stated, we think the relator entitled to the order of 
appeal, and that it should be granted by the District Judge. 

It is, therefore, ordered, adjudged and decreed that the alternative 
writ of mandamus herein issued be made absolute and peremptory, and 
the Judge of the Twenty-second Judicial District Court in and for the 
parish of St. James be directed to grant the suspensive appeal prayed 
for by the relator, Lucien Gabriel, and that the defendant and respond- 
ent herein do pay the costs of these proceedings. 








No. 59. 
Tue State or Lovrstana vs. Isaac DELLWoop. 


On Motion to Dismiss. 


An Appellant should not be prejudiced by the error committed by the judge in fixing the 


return day of the Appeal. 
On THE MERITS. 


A public officer vacates the office held by him by accepting another office incompatible with 
the former. 32 An. 193. 

The accused had the right to prove by a competent witness, that another person, accused 
with him of having stolen a hog and convicted on a separate trial, had asked him just 
before the time of the alleged offense, ‘‘to go and help him to get his hog.” The circum- 
stance was part of the res geste, and the evidence admissible to show the absence of 
the animus furandi. 


PPEAL from the Second Judicial District Court, parish of Web- 
ster. Drew, J. 


J. A. W. Lowry, District Attorney, for the State, Appellee. 
M. C. Moseley for Defendant and Appellant. 


Morton To Dismiss. 
The opinion of the Court was delivered by 
Fenner, J. The motion is based on the ground that the appeal 








SUPREME COURT OF LOUISIANA,, 


State of Louisiana vs. Dell wood. 








taken on the 3d day of May, 1881, was made returnable to this point, 
instead of to New Orleans, where this Court was then in session and so 
remained until the 3lst of said month, which is alleged to be in violation 
of the provisions of Act No. 30 of 1878. This act requires appeals, in 
criminal cases, to be “made returnable within ten days after granting 
the order of appeal, whenever the Supreme Court may be in session on 
the return day;” but it contains a proviso “that the judge may, when 
necessary, fix a different place for the return of the appeal when, in his 
opinion, such a change will conduce to a speedy determination of the 
appeal.” 

It is manifest that the only discretion confided to the judge is based 
on the consideration of promoting a speedy trial of the appeal, and we 
find it impossible to see how this end could be promoted by carrying 
the return day beyond, not only the pending session of this Court in 
New Orleans, but also the succeeding sessions at Monroe and Opelousas. 

Considering, however, that the statute was evidently passed in the 
interest of persons accused, and that this defendant should not be preju- 
diced by the error of the judge in fixing the return day, we shall over- 
rule the motion to dismiss. Chaffe vs. Heyner, 31 An. 595. é' 

In this case it is held that where the order of appeal was the act of 
the judge, in the exercise of his own discretion, and not based solely on 
the suggestion of the appellant, a mistake in the return day will not be 
visited on the latter. Such is clearly the case here; for the judge says 
in his order, “by reason of the law and the foregoing application, the 
appeal is granted returnable,” &c. If the court considered the law and 
by reason thereof acted, this must be treated as the exercise of his 
judicial discretion. 

This differentiates the case from that of Wooten vs. LeBlanc, 32 
An. 692. 

On THE MERITS. 
A 

The accused challenged the array of jurors and moved, seasonably, 
to quash and set aside the venire, on the ground that two of the jury 
commissioners, who participated in the drawing of the jury, were dis- 
qualified from acting as jury commissioners, because one of them was, 
at the time, holding the offices of member of the parish school board 
and tax assessor for the parish, and the other was holding the office of 
member of the police jury. Several questions, delicate and not free 
from difficulty, are presented on the briefs, touching the character of 
the offices referred to in Art. 129 of the Constitution ; but we find it 
unnecessary to decide them. 

Conceding, for the sake of argument merely, and without so decid- 
ing, that the office of jury commissioner in the country parishes, and 
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also that the other offices alleged to have been held by the parties here, 
were all “offices” within the meaning of the constitutional provision and 
incapable of being simultaneously held by the same person,—we yet find 
one reason assigned by the judge a quo for overruling the motion to 
quash the venire, which must prevail, viz.: “If the offices are incon- 
sistent, the parties, by qualifying as commissioners, vacated their former 
Offices.” 

The record not showing the contrary, we must accept this statement 
of the judge as establishing that the appointment and qualification of 
these parties, as jury commissioners, were subsequent to their appoint- 
ment and qualification as to the other offices. It has been twice decided 
that the acceptance of an office incompatible with one already held, 
vacates the latter. State vs. Newhouse, 29 An. 824; State vs. Arata, 32 
An. 193. The last mentioned case is identical with the present one. 


II. 


Defendant had been prosecuted, jointly with one Handy Jenkins, for 
larceny of a hog. Upon a severance, Jenkins had been separately tried 
and convicted. On the present trial of this defendant, he offered to 
prove by Isaac Harrison, a competent witness, that, “on the same day 
and immediately preceding the alleged taking, Handy Jenkins, in the 
presence of said witness, asked defendant to go and help him to get his 
(Handy Jenkins’) hog, and that defendant immediately went, under the 
impressién that he was assisting Handy Jenkins to do what he hada 
right to do.” The court rejected this evidence for the reasons assigned 
that Jenkins having been convicted of an infamous crime, evidence from 
him, or statements by him, were inadmissible, and that being himself an 
incompetent witness and unworthy of belief, his statements could not be 
received. 

We think the court erred in rejecting this evidence. The statement 
offered to be proved lacks no element necessary to constitute it a part 
of the res geste ; and it seems to us to be legitimate evidence for the 
purpose of disproving the animus furandi. The competency of Jenkins 
as a witness and his credibility have no pertinency to the question. The 
purpose of the evidence was not to establish the truth of Jenkins’ state- 
ment, but merely to prove the fact that the statement was made to wit- 
ness, and that, whether true or false, defendant, believing it to be true, 
acted upon it. We, therefore, think that defendant’s exception to the 
rejection of the testimony was well taken and the case must be remanded 
on this ground. 

It is, therefore, ordered, adjudged and decreed that the judgment 
and sentence be annulled and set aside, and that this case be remanded 
to the lower court for further proceedings according to law. 
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DIssENTING OPINION. 


Pocuf, J. My solemn conviction compels me to dissent from the 
opinion of the majority in overruling the motion to dismiss this 
appeal. 

Act No. 30 of 1878, imperatively requires that all appeals in crim- 
inal cases “ shall be made returnable to the Supreme Court within ten 
days after granting the order of appeal wherever the said court shall 
be in session on the return day,” and directs the clerk in case the court 
shall have adjourned sine die at the place of return, to forward at once 
the record and briefs filed with it to the place where the Supreme Court 
next meets, etc. 

In this case the order of appeal was signed on the 3d of May, 1881, 
at which time this Court was sitting in New Orleans, where the session 
ended only on the 31st of that month, and the appeal should have been 
made returnable at that point, unless it appears from the record that the 
judge, in the exercise of the discretion vested in him by the proviso 


. authorizing him to fix a different place when necessary, and when in his 


opinion such a change will conduce to a speedy determination of the 
appeal. 

The appeal was prayed for by petition signed by the defendant’s 
counsel, praying that the appeal be made returnable to this Court at its 
next regular session in Shreveport. The order of the judge predicated 
on that petition, reads as follows: 

“By reason of the law and the foregoing application for appeal, it 
is ordered that an appeal, suspensive and devolutive, be granted as 
prayed for, returnable to the Supreme Court at its next regular term at 
Shreveport.” 

I fail to see in the language of that order or in the record, the 
slightest intimation that the judge did, or intended to, exercise the only 
discretion vested in him by the law, in changing the place of return, 
when, in his opinion, the change will conduce to a speedy determination 
of the appeal. 

I cannot be induced to attribute to the judge the thought that, in 
his opinion, the determination of an appeal made returnable by law to 
New Orleans in May, 1881, would be speedy by returning it to Shreve- 
port in October, 1881, when it could have been disposed of according to 
law, in New Orleans in May, in Monroe in June, or in Opelousas in July 
of the same year. 

It is, indeed, too violent a presumption to attribute such reasoning 
to the mind of a judge who is learned in the law. 

This circumstance alone shows conclusively that the judge in using 
the words “by reason of the law,” never intended to refer to the pro- 
viso of the Act of 1878, or could possibly mean that in his opinion the 
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change of the return from New Orleans in May, to Shreveport in Octo- 
ber following, would conduce to a speedy determination of the appeal. 
I am thoroughly convinced that in granting this order the judge merely 
accepted the place of return suggested by appellant in his petition, aud 
that, therefore, the erroneous return is to be attributed solely and exclu- 
sively to the fault of the appellant. 

In the case of Wooton vs. LeBlanc, 32 An. 692,in which we took 
occasion to review the whole jurisprudence of this State on that point, 
we distinctly held, that whenever an appellant suggests in his petition 
for appeal an erroneous return day, which is adopted by the judge in 
his order, the appeal, on motion, must be dismissed. 

With all the desire which I have to agree with my learned brothers, 
I see no circumstance or fact in the case at bar, under which we can 
possibly or logically distinguish it from the Wooton case, and I see no 
reason to justify a departure from the clear rule established by the ma- 
jority of the Court in that case. Believing that the merits of this case 
are not legally or properly before the Court, I take no part in the opin- 
ion rendered by the majority on the issues presented in the cause. 








No. 61. 


Jou» MvrRRELL, Sr., ET aL. vS. Mary E. MurRELL anD THomas W. Furr, 
TUTOR. 


The fact that the appeal bond is signed by only one of several appellants, does not vitiate the 
appeal, in as much as, under the settled jurisprudence of the State, such bond is valid 
even if not signed by the appellant. 

A partnership from which the parties have excluded some of their respective property, is 
not an universal partnership under our Code, 

An act of universal partnership must be registered in the Mortgage office, and the registry 
is necessary, even between the parties, to give such character to the partnership. 

A partner who, in violation of the act of partnership, enters into another firm, does not 
thereby give the right to his original co-partner to claim a share in the profits of the new 
firm. The violation of the agreement may give rise to an action for damages; but, in as 
much as the said original co-partner could not be held, without his consent, for the debts 
of the new firm, he cannot claim that he was made a partner therein, even unaware, on 
the ground that the original partnership was an universal one. 

A partner is estopped, in the liquidation of the partnership, from denying to the prejudice 
of his co-partner any of the entries in the books of the firm, unless he charges and proves 
error. . 

A dation en paiement, made by a partner to his own wife, of the property of the firm, in satis- 
faction of her claim against the firm for her paraphernal funds held by it, is legal and 
valid. ~ 


PPEAL from the Second Judicial District Court, parish of Webster. 


LL Drew, J. 
78 
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J. C. Egan, C. E. McDonald and W. G. McDonald, for Plaintiffs and 


Appellants: 

First—Every partner may, without the consent of his partners, enter into a partnership for 
the share he hds in the partnership. C. C. 2871; 24 An. 317; 16 An. 418. 

Second—There must be at least two persons to every contract, and one person cannot act as 
agent to two persons.and make a sale with himself forthem. 2 R.556; 6 L. 407; 11 M. R. 
298; C. C. 1798. 

Third—In order that the wife can make a valid purchase for herself with her paraphernal 
property, she must have a separate administration of her paraphernal funds. 20 An. 531; 
21 An. 343; 13 An. 105, 588. 

Fourth—The use of Mrs. Murrell’s paraphernal property belonged to her husband, and the 
firm owes her notbiag for it. 21 An. 343, 344, 345; 18 An. 105, 588; 16 An. 290. 

Fifth—The defendants claim sale of cotton, the onus is on them to prove a valid giving in pay- 
ment. 

Sixth—The entries show no elements of a contract. 

Seventh—The entries are not correct in date. 

Eighth—To have any effect against John Murrell they should be shown to have been made at 
the date they bear and during the existence of the partnership. 

Ninth—It is not probable that a husband who was administering the property of his wife 
prudently, would invest her money in cotton on Red River. 

Tenth—We are to presume that he would be as prudent in administering his wife’s property 
as the partnership business, and if he refused to take cotton for claims due the partner- 
ship, as he did, he would not at that time take cotton for his wife's claim. 


J. D. & J. T. Watkins for Defendants and Appellees: 


First—Plaintiff basis his claim to share in the commission house of Rawlins & Murrell upon 
the partnership articles of I. Murrell & Bro., dated in 1848. Plaintift's petition and oath 
as a witness so states. Partnership of I. Murrell & Bro. was confined to Claiborne par- 
ish. The business of Rawlins & Murrell was conducted in New Orleans. The first was 
planting and a retail business ; the second was a commission business. 

Plaintiff's judicial declarations amount to full proof against them. R.C. C. 2291; 4 R. 657; 
6 A. 397; 13 An. 369; 15 An. 676; 16 An. 22; 24 An. 300. 

Second—Plaintiff and defendant made all their partnership agreements in writing, and in 
the first one stipulated that any change shonld be in writing. 

Parol evidence cannot be admitted against or beyond these writings. R. C. C. 2276 and 2236 ; 
Story on Partnership, Sec. 278. 

Third—John Murrell was a planting partner with Isaac Murrell in Claiborne; this did not 
make him a partner in Rawlins & Murrell in New Orleans. A partner of my partner is 
not my partner. H D. 1082, No. 3. 

Fourth—The agreement of 8th March, 1848, limited the firm of I. Murrell & Bro. to six years, 
and did not prevent I. Murrell from joining Rawlins in 1866. After the six years, it was a 
partnership at will and might be dissolved, or I. Murrell might withdraw at —_— 
Smith’s Mercantile Law, p, 54; Story on Partnership, Sec. 279. 

Fifth—Entries in partnership books at the time of the transaction are conclusive on the — 
ners. The partners are mutual agents of each other, and the entry an account rendered 
of the transaction. 1H. D. 511, No. 6 and No. 8. 

Sixth—A partnership is a commutative contract. R.C.C. 2301. Something must be put in 
by each partner—credit, skill, industry, money or property, and profits and losses must 
be shared. R. C.C. 2814; Smith’s Mercantile Law, pp. 43, 44 and 50, 52, 54; Bouvier’s 
Dictionary, Partner, pp. 285, 286, 291. 

There must be an agreement to be partners, otherwise there is no partnership. 30 An. 631. 

There must be a contract, and each partner must put in something to form a partnership. 
Story on Partnership, Sec. 2; Story, Sec. 2, paragraph 3. 
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Some important ingredients said to constitate its essence, a contract. Story, Secs. 3, 4, 5, 6, 
and p. 19, Sec. 15. Some common stock must be brought in by each party—money, goods, 
effects, or other property, or labor, or skill—something must be contributed. 





Morton To Dismiss. 


The opinion of the Court was delivered by 

Pocué, J. Appellees move for the dismissal of this appeal on the 
ground that John Murrell, Sr., alone has signed the appeal bond, and 
his co-plaintiffs, his children, acting in these matters as the legal repre- 
sentatives of their deceased mother, and necessary parties in this appeal, 
have not signed said bond, or furnished any appeal bond. 

The record shows that the appeal was prayed for by John Murrell, 
Sr., and his co-plaintiffs, William C. Murrell and Lucinda Murrell, wife 
of N. C. Walker, through her legal minor heirs represented by their 
tutor, N. C. Walker; that the names of all the plaintiffs are embodied in 
the appeal bond, as appellants and obligors, and that the sureties bind 
themselves for these two plaintiffs as well as for John Murrell, Sr. 
Under the well settled rule of our jurisprudence, holding an appeal 
bond, even when not signed at all by the appellant, as sufficient in law 
to sustain an appeal, we cannot conceive how this bond is vitiated be- 
cause it is signed by one of the three appellants alone, when by the 
tenor thereof, it distinctly appears to be the bond of all three. If not 
signed by any of the appellants, it would have been good (Louque’s Digest, 
page 32, No. 19); and it follows that the fact of its being signed by one 
of the appellants only, cannot be held as excluding the other appellants 
from any participation therein, or any responsibility thereunder. A 
different case would be presented if the bond had been made in the 
name of one of the plaintiffs, without mention, in the body of the instru- 
ment, of the other plaintiffs. In such a case, it would have been the 
act of that plaintiff alone, and could have conferred no benefit, and 
entailed no responsibility on the other plaintiffs. 26 An. 356. We think 
that all the plaintiffs are properly before us as appellants, and, there- 
fore, conclude that the motion to dismiss cannot prevail, and hence it is 
overruled. 

On THE MERITs. 


This is an action brought by John Murrell, Sr., and his children by 
right of representation of their deceased mother, who was the partner 
in community of said John Murrell, for a final liquidation and settle- 
ment of the parnership which had existed between said John Murrell 
and his brother, Isaac Murrell, from the year 1848 to 1876. 

We gather from the voluminous and very complicated record, the 
following salient facts,as bearing upon the issues presented for our 
. consideration in this appeal. 
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In March, 1848, Isaac and John Murrell formed a co-partnership 
* under the name of I. Murrell & Bro., in the business of merchandis- 
ing and farming,” for a term of “six years from date and longer, unless 
each partner may mutually agree to dissolve then ;” and the written 
articles of partnership fufther stipulated that the farming operations 
should be under the control and management of John, described as the 
JSarmer, and the mercantile operations were placed under the manage- 
ment of Isaac, the merchant. Each partner was to furnish, as part of 
his investment, a certain amount in cash, and all his lands, improve- 
ments, stock of all kinds, and other property, reserving certain notes 
and accounts, some cotton, and forage, and some real estate of John 
Murrell, situated in the State of Arkansas, reserving, also, each part- 
ner’s slaves, whose labor, however, was to be furnished to the partner- 
ship. 

It was further stipulated that each partner should devote his whole 
time to the interest of said concern, and that during the partnership 
neither partner should engage in any trade, speculation or other busi- 
ness of profit, on his own account, without the consent of the other 
partner in writing, and that the accounts of each branch of business 
should be kept in books for that purpose, open at all times to the free 
use of each partner, and that profits and losses should be equally 
divided. 

At the expiration of the term of six years, the partnership was con- 
tinued by tacit consent, without any express stipulation to that effect in 
writing or otherwise. 

Now, it appears that in 1866, Isaac Murrell formed a co-partnership 
in New Orleans with S. W. Rawlins, under the name of Rawlins & 
Murrell, for the purpose of transacting a cotton factorage and commis- 
sion business, for a term of one year from June 8, 1866, the business 
of which in New Orleans was placed under the management of Rawlins, 
and that in the country, under the control of Isaac Murrell, and the 
profits and losses of which were to be divided in the proportion of three- 
fifths to Rawlins and two-fifths to Murrell. 

After its limited term, this partnership was renewed from time to 
time, until its final dissolution in 1876. 

The record shows that this partnership realized considerable profits. 
It also appears from the record that, as far back as the year 1855, a sep- 
arate account was opened in the mercantile books of I. Murrell & Bro. 
in the name of Mrs. E. R. Murrell, wife of Isaac Murrell, and was con- 
tinued from year to year until 1876, covering, in the main, sums of 
money which she inherited from the successions of her father and of her 
brother, and in which account she was declared in 1876, a creditor of that 
firm in the sum of $11,411 95. It also appears that, after the dissolution 
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ofthe partnership of I. Murrell & Bro., in January, 1876, and previous 
to the death of Isaac Murrell, which occurred in June, 1877, the two 
partners had begun a settlement of their affairs and a partition in kind 
of the partnership assets, under which Isaac Murrell had been allotted 
lands and personal property, appraised by mutual consent at $29,168 49, 
and John Murrell, Sr., had received the same kind of property, amount- 
ing in its estimated value to $16,116 04, which partition is inscribed in 
full and in detail in the day book of the firm. The record further dis- 
closes that, after the death of Isaac Murrell, the partition thus begun 
was ratified in a notarial act of partition by John Murrell and his chil- 
dren on the one band, and the heirs of Isaac Murrell, represented by 
their tutor, acting under the advice of a family meeting, in so far as the 
division of the real estate in kind was concerned, and that since the 
institution of this suit, the division of notes, accounts, and other personal 
partnership assets, made as above stated, between Isaac and John Mur- 
rell, was enforced, by consent of both parties, with a slight amend- 
ment. 

The main object of this suit is to have John Murrell recognized as 
a partner in the firm of Rawlins & Murrell, and as such entitled to an 
equal division with Isaac Murrell in his share of the profits of that 
business; and to cause the rejection of the greater part of the credit of 
$11,411 95 appearing in favor of Mrs. E. M. Murrell on the books of I. 
Murrell & Bro., and to reject other and minor items. 

It must be noted that the settlement of all these accounts was, on 
motion of parties, referred by the court to experts and auditors, whose 
report was satisfactory to neither side of the controversy, and on joint 
motion of counsel the report was disregarded in the determination of 
the issues presented in the case. 

The judgment of the District Court rejected the claim of John Mur- 
rell to participate in the profits of the firm of Rawlins & Murrell, con- 
firmed and ratified the partition begun by the two partners, I. Murrell & 
Bro., and established in the notarial partition of February 24, 1879, 
under which Isaac Murrell had waived real and personal property to 
the value of $29,168 49, and John Murrell, the sum of $16,116 04, al- 
lowed credit to John for the amount received in excess by Isaac, recog- 
nized the debt due by the firm to Mrs. E. R. Murrell, to wit: $11,411 95, 
debited John with one half of that sum, with one half of the sum of 
$9853 57, amount of a debt of I. Murrell & Bro. to Rawlins & Murrell, 
and paid in full by Isaac Murrell, and with a sum of $419 97, and 
another sum of $816 92, due by him to Isaac Murrell, and gave him 
credit for sundry small sums for excess of collections made by Isaac, 
and concluded by rendering judgment in favor of defendants and against 
plaintiffs, in the sum of $5229 48; costs to be paid in equal proportions 
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by both parties. From that judgment the plaintiffs have taken the 
present appeal, which presents for solution the two following questions: 

1st. Was John Murrell, Sr., a partner in the firm of Rawlins & 
Murrell, and as such entitled to share equally with Isaac Murrell in his 
proportion of the profits of that business ? 

2d. Was Mrs. E. R. Murrell, wife of Isaac Murrell, entitled to the 
credit of $11,411 95, allowed her on the books of I. Murrell & Bro.? 

1st. A proper solution of the first of these questions may be facili- 
tated by an understanding of the kind of partnership which was formed 
by Isaac and John Murrell in 1848. 

Plaintiffs contend, and defendants deny, that it was a universal part- 
nership. In our Civil Code, Art. 2829, a universal partnership is defined 
to be a contract by which the parties agree to make a common stock of 
all the property they respectively possess. 

In the case at bar, a reference to the articles of partnership shows 
that the slaves respectively owned by the parties were not to be in- 
cluded in the common stock, nor were certain notes and accounts and 
other personal property, and certain real property belonging to John 
Murrell, to be included in the partnership stock. And hence, the con- 
tract did not embrace all the property which the parties respectively 
owned, either immovable or movable. 

Again, Art. 2834 C. C. requires that all universal partnerships must 
be created by writing, registered in the manner hereafter prescribed, i. e., 
by inscribing the same in the mortgage office in the place where the 
principal business of the partnership is carried on. 

In this case, it is not even pretended or alleged that the articles of 
partnership, which were signed in duplicates, had ever been registered 
in any Office. 

_ There is no force in the argument of plaintiffs, that they were not 
called on to prove such registry, and that, as between the parties, regis- 
try is not necessary in law. The authorities which they rely upon in 
support of that position, have reference to the laws governing the regis- 
try of sales, mortgages and privileges, which specially provide that the 
object of registry is notice to third parties, and that unregistered acts 
of sales, mortgages or privileges are binding between the contracting 
parties. But no such provision or exception is contained or even im- 
plied in the positive and mandatory legislation requiring, under pain of 
nullity, the inscription of the articles of partnership, in order to create 
universal partnerships. But, even if this proposition admitted ofa 
doubt, we are of opinion, after a most thorough examination and an ex- 
haustive analysis of the evidence in the record, on that point, that John 
Murrell, Sr., never was a partner in the firm of Rawlins & Murrell, and 
is, therefore, not entitled to share in the profits of that concern. 
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Plaintiffs’ allegations on this point are substantially as follows : 

“That with the consent of petitioner, John Murrell, and using ex- 
clusively the means and funds of said partnership of I. Murrell & Bro., 
Isaac Murrell entered into a commercial partnership with S. W. Raw- 
lins as cotton factors and commission merchants, under the style of 
Rawlins & Murrell to do business in New Orleans.” 

It is too elementary to be argued, that the proof must correspond 
with the allegations, or else the proposition is not sustained. 

Now, John Murrell, in his testimony, admits that he was not con- 
sulted by his brother touching the formation of that partnership, and 
heard of it only after its organization, that he furnished no means, labor 
or skill to it, and that he did not consider himself bound for any of the 
debts and liabilities of that firm, further than he might be so held under 
the stipulations in his partnership of I. Murrell & Bro. 

The articles of partnership of Rawlins & Murrell show that neither 
partner invested any capital in the concern, and hence, Isaac Murrell 
did not use, as investment in it, any of the funds or means of I. Murrell 
& Bro. 

The books of Rawlins & Murrell show that separate accounts were 
kept in the name of I. Murrell & Bro., who did a very extensive busi- 
ness with them, andin the name of Isaac Murrell personally. John 
Murrell testifies that Isaac Murrell, in his cotton transactions, would 
discriminate between the cotton which he purchased for I. Murrell & 
Bro., and that which he bought for Rawlins & Murrell, in which latter 
case he purchased in his individual name. 

The record further shows that John Murrell was present at the in- 
ventory taken of the property of Isaac Murrell, in which the latter’s 
two-fifths interest in Rawlins & Murrell was appraised, to which he 
made no objection or urged no claim of his in that partnership. Ina 
word, his whole conduct from 1866 to 1876,as shown by the record, 
proves conclusively to our minds that he had never considered or 
thought that he had any interest whatever in the business of Rawlins & 
Murrell until the declaration of the first dividends by Rawlins, the 
liquidator, and until he had discovered a letter written by his brother 
Isaac to Rawlins, under date of August 26th, 1876. 

In that letter, Isaac Murrell, giving instructions to Rawlins touching 
an inventory to be taken in the succession of his deceased wife, E. R. 
Murrell, used the following language: 

“T hope you and any friend you may select and request will act as 
appraisers, and you will attend to the matter at your earliest conve- 
nience and point out my interest in the business of R. & M. I am fully 
aware you cannot give a full nor clear correct inventory; still I hope 
you will be able to approximate the value of my interest, which of 
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course is community, and as I always intended to divide everything with 
brother John it is also held in co-partnership with him; therefore the 
community is of the co-partneship of Isaac Murrell & Bro.” 

This declaration, and similar statements made by Isaac Murrell to 
three or four persons, are all the elements of testimony which plaintiffs 
have introduced in support of their clear and unambiguous allegation, 
that Isaac Murrell had with the consent of John Murrell, using exclusively 
the means and funds of I. Murrell & Bro., formed a partnership with 
Rawlins. 

The declaration in this letter simply means to indicate an intention 
on the part of Isaac Murrell to divide, in a spirit of liberality, with his 
brother, bis share of the profits in the business of Rawlins & Murrell, 
and is explained by a statement made by Isaac Murrell to his partner 
Rawlins, long previous to the date of the letter, to the effect that if the 
business of Rawlins & Murrell wound up with a profit, he would divide 
his share with his brother, John Murrell. This falls very short of prov- 
ing a previous consent of John Murrell, and an agreement between him, 
Isaac Murrell and S. W. Rawlins, to form together the firm of Rawlins 
& Murrell, which is the substance of plaintiffs’ allegation on this point, 
and which is the element of proof required by law to show the existence 
of apartnership. Under our law, partnership is a contract between two 
or more persons for the mutual participation in the profits which may 
accrue from property, credit, skill or industry furnished in determined 
proportions by the parties. C. C. 2801. 

Partnerships must be created by the consent of the parties. C. C. 
2805; Smith’s Mercantile Law, pages 43, 44, 50, 52; Story on Partner- 
ship, Sec. 2; Bouvier, verbo Partnership; 30 An. 631. 

John Murrell, in his testimony, admits that he was not consulted 
about the formation of this partnership, of which he knew nothing 
until its existence was publicly known, and, therefore, he could not have 
given his consent and become a member of the firm. He admits in his 
testimony, that he contributed neither funds, credit, skill or industry to 
the concern, and we thus find wanting, in his theory of partnerships, 
every element required by law. But he invokes, as a last resort, the 
effect. of this article of their partnership: “5th. Each partner shall de- 
vote his whole time exclusively to the interest of said concern, advising 
with the other on any important matter that he would believe required 
counsel, and during the co-partnership neither shall engage in any trade, 
speculation or other business of profit, on his own account, without the 
consent of the other partner in writing,” and he argues that the labor 
and time which his brother contributed to the business of Rawlins & 
Murrell was that much taken from the firm of I. Murrell & Bro., for 
which reason he, as a member of that firm, is entitled to participate in 
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the profits realized from such time and labor; and that, as his brother 
was forbidden from engaging in a separate business without his con- 
sent, it follows that Isaac must have intended to include his brother 
John in the new firm. 

We consider that article as prohibitory, and, if in force in 1866, it 
was violated by Isaac by his entering into the new firm. This violation 
might have entitled John Murrell to a dissolution of the firm of I. 
Murrell & Bro., or to an action for damages against his brother and 
partner, but it cannot, under any possible contingency, have wedged 
him into the firm of Rawlins & Murrell. 

Under his own theory, the only partnership which might be shown 
by the testimony and by his argument drawn from the article under 
consideration, would have been one in which he was entitled to partici- 
pate in the profits, but not liable for the losses. In Art. 2813 of the 
Civil Code, we read that “ A stipulation that one of the contracting par- 
ties shall participate in the profits of a partnership, but shall not con- 
tribute to losses, is void, both as regards the partners and third persons.” 
A stipulation which is forbidden by law, in a contract, cannot be implied 
even as the result of a tacit understanding. 

The crucial test of the whole proposition is to be found in the an- 
swer, under the evidence in this record, to the following question: In 
case of losses by the firm of Rawlins & Murrell, could John Murrell 
have been held liable to the creditors of that firm, or by Isaac Murrell 
himself, for any part of such losses? The question is most emphati- 
cally answered in the negative by John Murrell himself in his testimony, 
corroborated by all other written as well as parol testimony, which the 
record affords, and by all the equities of the case. 

The conclusion that he was not a partner in the firm of Rawlins & 
Murrell, and not entitled to any share of its profits, is, therefore, 
inevitable. 

2d. As to the credit of $11,411 95 allowed to Mrs. E. R. Murrell, 
plaintiffs contend that, from the evidence it appears that she was partner 
in community with her husband, and that no evidence having been 
offered to show that she had retained the administration of her para- 
phernal funds, the presumption was that they were administered by her 
husband, to whose credit such funds should have been entered, and 
that, as a partner, he was not entitled to interest on such funds thus in- 
vested by him in the partnership stock. Hence, they contend that the 
interests, amounting to $4720, charged to the credit of Mrs. Murrell’s 
funds, should be stricken out. They further charge that, if even the 
balance of $2205 to the credit of Mrs. Murrell in 1861, was properly 
charged as due to her, the proposed dation in payment, of fifty bales of 
cotton the property of I. Murrell & Bro., through Isaac Murrell in 1861 , 
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was null and void for the reason that it was not a sale, lacking the con- 
currence of two minds, as the transaction was carried on by Isaac Mur- 
rell alone, who could not represent two distinct persons in himself. 
Hence, they contend that the sum of $6300, realized as the proceeds of 
such cotton sold in 1866, by Rawlins & Murrell, should not be credited 
to Mrs. Murrell. 

The record shows that, as far back as 1855, a separate account was 

* opened and continuously carried on, in the books of I. Murrell & Bro., 
until January, 1876, in the individual name of Mrs. E. R. Murrell; that 
on a balance of her account after numerous entries on both the credit 
and debit sides, in February, 1861, she was a creditor of the firm in the 
sum of $2205 80, in payment of which fifty bales of cotton were trans- 
ferred to her. It appears from the record that this lot of cotton was 
shipped in her nameto Rawlins & Murrell, sold by them in her name, and 
proceeds the credited in their books in her name, and finally transferred 
to her credit to the firm of I. Murrell & Bro., in whose books they were 
credited to her, and in whose possession and control they have since 
remained. It is elementary that partnership books are evidence for and 
against the partners, who are each and all bound by entries made at 
the time in the partnership books, unless the same are proved errone- 
ous. Hennen’s Digest, p. 511, No. 6, 1087, No. 18, and other authorities 
there quoted. 
; Hence, we think and we, therefore, hold that entries made on the 
books of I. Murrell & Bro., in the separate and individual name of Mrs. 
E. R. Murrell, to the knowledge of John Murrell, without any objections 
on his part, not shown to have been made through error, either of law 
or of fact, estop Jobn Murrell from denying that the funds thus 
charged to Mrs. Murrell were her separate paraphernal funds, of which 
she had retained the administration ; and that such entries and dealings, 
covering more than twenty years, completely rebut any presumption 
- which may be invoked in favor of the husband’s administration of his 
wife’s paraphernal funds. 

As to the alleged nullity of the dation in payment of the fifty bales 
ef cotton, we hold that Isaac Murrell, individually or as the agent of his 
wife, was an entirely distinct person from the firm of I. Murrell & Bro., 
and that he was competent to make a valid sale to his wife of cotton in 
payment of paraphernal funds which the firm owed her. Such a sale 
would, in law, have been valid between husband and wife. We find, 
further, in the record, that John Murrell, on being informed of this 
transaction by his brother and partner, said nothing, but urged no ob- 
jection. His silence must be construed as a ratification of the sale. 

A careful perusal of the testimony on this point fully satisfies us 
that the sale was made in consideration of a valid indebtedness of the 
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firm of I. Murrell & Bro. to Mrs. E. R. Murrell ; that the transaction was 
legal, fair and honorable ; that the cotton was accepted by Mrs. Murrell, 
shipped and sold in her name and for her account; that the proceeds 
received by the firm formed a binding indebtedness in her favor, and 
that she was entitled to the credit and to the interests allowed her on the 
same, 

In making up the accounts between the two parties, the District 
Judge omitted a credit of $127 93, allowed John Murrell by agreement 
of counsel, made in ratification of the partition of notes and accounts 
made by the partners before Isaac Murrell’s death, and he also omitted 
another small item of credit of $53 25, admitted by defendants’ counsel 
to the same credit. 

We find no evidence to support the item of $419 99, which he deb- 
ited to John Murrell as a personal debt due by him to Isaac Murrell. 
In these particulars his judgment must be amended. 

In keeping with the views herein above expressed, we make out the 
account of John Murrell, as follows : 


To his debit— 
His share of the firm’s debt to Mrs. Murrell, $11,411 95....... $ 5,705 97 
His share of the debt paid to R. & M. by Isaac, $9853 57..... 4,926 78 
His personal debt to Isaac Murrell...............e cece ee eeee 816 92 
DP hivéctttnbieretmieacenedapeiaendhiéaitiaedl $11,449 67 


To his credit— 

Amount received in excess by Isaac Murrell, in lands, notes 
and accounts, and through collections made, in excess 
Sy Sh 5 ote invecsicissvewssctsncesdces $ 6,716 44 


Balance debit against John Murrell............. $ 4,733 24 


For which amount the defendants are entitled to judgment against 
the plaintiffs. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the District Court be amended in so far as it omits to credit John 
Murrell & Co., plaintiffs, with the two items of $127 93 and $53 25, in 
so far as it debits said plaintiffs with the sum of $419 97, and in so faras 
-it renders judgment in favor of defendants and against plaintiffs in the 
sum of five thousand two hundred and twenty-nine dollars and forty- 
eight cents, which judgment is hereby reduced to four thousand seven 
hundred and thirty-three dollars and twenty-four cents; and it is fur- 
ther ordered that in all other particulars, and as thus amended, said 
judgment be affirmed ; the costs of this appeal to be paid by appellees, 
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No. 54. 
Martie L. Dickson vs. HannaH P. Dickson. PatMER Dickson, INTERVENOR. 


It was contended in this case that the mortgage granted by the Defendant on her right, 
title and interest in certain property, was null and void, because she was a widow in com- 
munity and the property an asset of an unliquidated community, in which she had only 
a residuary interest, which was not mortgageable. Held by the Court, without in any 
manner deciding whether such an interest is or not mortgageable, that, in the premises, the 
mortgagor appeared in the act of mortgage as any ordinary individual, not as widow in 
community; that she mortgaged such interest in the property as she might have, not her 
interest as widow in community, and that, therefore, the objection to the validity of the 
mortgage is not tenable. 


mn from the Second Judicial District Court, parish of Bossier. 
Drew, J. 





J. D. Watkins for Plaintiff and Appellant: 


First—Defendant could, as she did, mortgage all her right and title in community lands, 
where her deceased husband owed no debts. R. C. C. 3289; 30 An. 93; 24 An. 264; 26 An. 
260; 12 An. 864. 

Second—Intervenor has no interest to attack the mortgage, where he fails to prove the mort- 
gagee unable to pay his debt. C. P.15; 1 R. 470; 5 R. 253; 5 An. 263. 

Third—He cannot be heard to say the mortgage is null, because mortgagor did not own the 
lands, and then to say the same lands were given in pledge by antichresis to plaintiff. and 
novated the mortgage. R. C. C. 3142 and 3144. 


Fourth—Plaintiff could hold a mortgage and antichresis on the same thing. R. C. C. 3181, 
and 12 An. 364; 14 An. 663. 


Richard W. Turner and J. Henry Shepherd for Defendant and Ap- 
pellee. 


Lowry & Vance for Intervenor and Appellee: 


A widow’s interest in community is residuary only, and cannot be hypothecated, or alienated, 
to the prejudice of creditors of the community, who are preferred to individual creditors. 
17 L, 247; 7 R. 404; 2 An. 30; 22 An. 513; 32 An. 968; C. C. 2403. 

A widow in community administering the succession of her deceased husband cannot spe- 
cially mortgage and hypothecate any specific part of the community property. 31 An. 
493; 32 An. 162 and 968; 33 An. 585. 

The mortgage—collateral security—surrendered, or novated, by antichresis. 

Antichresis terminates when the right of usufruct ceases, C. C. 2730. 





The opinion of the Court was delivered by 

Fenner, J. Plaintiff sues the defendant on her promissory note for 
$10,000, and interest, subject to certain admitted credits. She alleges 
that the said note is secured by a mortgage granted by defendant, in her 
favor, upon all the defendant’s “ right, title and interest in and to the 
following described property, situated in the parish of Caddo, viz.: A 
certain plantation, fully described in the act, known as Rush Point plan- 
tation, together with all the buildings and improvements thereon.” * She 
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prays for judgment for the amount due, and “ that the said mortgage 
be recognized and enforced, and the lands sold to pay such debt and in- 
terest and costs.” 

The defendant, for answer, admits the execution of the note and 
mortgage sued on, but alleges that, thereafter, she leased to the plaintiff 
one half of the Rush Point plantation, to be occupied and used by the 
plaintiff, the net proceeds of the crops raised thereon to be appropri- 
ated to the payment of the note aforesaid until satisfied; that plaintiff 
took possession under said lease and still holds possession thereof, and 
had never rendered an account of revenues, and has not offered to re- 
turn the same ; that the use of said property was worth $3000 per annum, 
for which amount, for the several years of plaintiff’s occupancy, she 
prays for judgment in reconvention. 

The intervenor and third opponent, Palmer Dickson, alleges or con- 
tends, in substance, that he is one of the heirs of Michael Dickson, the 
deceased husband of defendant, and that he is also a large judgment 
creditor of defendant; that the property mortgaged belonged to the 
unsettled community of acquests and gains which subsisted between 
defendant and Michael Dickson, deceased, whose succession remains 
under administration, and that defendant, as widow in community, had 
no alienable or mortgageable interest in the particular assets of said 
community, but that her interest was only residuary, dependent upon 
the settlement of the community, and that said settlement will show 
that she has no interest therein. He further substantially adopts the 
defense of the defendant touching the contract of lease, which he de- 
nominates a contract of antichresis, and prays for the entire rejection 
of plaintiff’s demand. 

Two principal questions are agitated in the argument, viz.: 

1st. The validity of the mortgage. 

2nd. The effect of the contract of lease upon plaintiff’s right of 
action. . 

I. 

In the view which we take of the act of mortgage sought to be en- 
forced herein, the learned arguments of counsel on either side touching 
the mortgageable character of the interest of the surviving widow in 
particular assets of a community unsettled and under administration, 
are “from the purpose” and not relevant to the present case. 

In that act Mrs. Dickson appears simply as an individual, without 
assuming to act as widow in community or in any other special capacity; 
acknowledges her personal indebtedness to plaintiff, and the execution 
of the note sued on ; and then, to secure the same, “specially mortgages 
and hypothecates unto and in favor of said Mrs. M. L. Dickson, all her 
right, title and interest in and to the following described property, etc.” 
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She mortgages neither the property nor any particular share, divided or 
undivided, in the property—only her “ right, title and interest,” what- 
ever that may be. Admitting, for the sake of argument, that, as widow 
in community, she has no mortgageable interest in this particular asset 
thereof, non constat that she may not have some other interest in the 
property which might fully support the mortgage. The foreclosure of 


the mortgage would convey nothing to the purchaser except her mort- 


gageable interest in the property. He would step simply into Mrs. 
Dickson’s shoes, so far as this property is concerned, and would acquire 
only such mortgageable and alienable interest therein as Mrs. Dickson 
herself had at the date of the mortgage. If, in the subsequent assertion 
of his rights, it should turn out that she had no such interest, then 
nothing was mortgaged and nothing would have passed under the fore- 
closure. We can conceive of no possible prejudice that can come io 
intervenor from the foreclosure of this mortgage, and of no right that 
he can have to oppose the same. So far as the defendant is concerned, 
her answer and amended answer confine her defense to special grounds, 
not affecting the original validity of the mortgage, which is not put at 
issue even by a general denial. We have, therefore, no occasion to dis- 
cuss any defenses of any kind which she might have urged to the mort- 
gage. 

We wish it distinctly understood that we neither express nor inti- 
mate any opinion whatever on the question of the right of the widow 
in community to mortgage its particular assets, or a particular share in 
such assets, claimed by her as partner in an unsettled community, or 
upon the right of creditors or heirs to attack such mortgages. These 
questions will be determined by us only when presented in a proper 
case. Nor will this decision, in any manner, affect the rights of any par- 
ties in interest to raise these questions in opposition to claims based on 
the foreclosure of the present mortgage. 

II. 

So far as the defenses to the principal claim are concerned, they are 

now precluded by the failure of defendant or intervenor to appeal from 


the judgment of the court @ qué or to file any answer praying for 


amendment in that respect. The only prayer for amendment is that 
filed by intervenor, to be allowed the costs of his intervention, which, 
under our rejection of his demand, cannot be granted. 

The plaintiff is the only appellant before us, and in her favor only, 
can the judgment be altered. 

It is, therefore, ordered, adjudged and decreed, that so much of the 
judgment appealed from as decrees the mortgage attached to and made 
part of plaintiff’s petition to be null and void and orders the same to be 
cancelled, be annulled, avoided and reversed ; that the said judgment be 
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and is, hereby, so amended as to declare that the said mortgage be rec- 
ognized and enforced, and that the property mortgaged, being the right, 
title and interest of the defendant in and to the property therein de- 
scribed, be sold to pay the debt, interest and costs recognized by said 
judgment ; and that, in all other respects, the judgment appealed from 
be affirmed, defendant and intervenor jointly to pay costs of this appeal. 








No. 46. 


Tue State oF LOvISIANA EX REL. T. W. JonEs vs. THE City oF 
SHREVEPORT. 

The rule that a tutor can act as administrator of his ward's parent's estate as long as creditors 
do not object, is re-affirmed in this instance. 

Under the circumstances of the case, the action of the tutor, in the Motion to revive, is main- 
tained pending the application for the appointment of the administratrix. 

The issue presented on the Merits is the same as in the case of Mrs. E. E. Griffin vs. City of 
Shreveport, just decided. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 


J. W. Jones for the Relator and Appellee. 
' Wm. A. Seay, City Attorney, for Defendant and Appellant. 


On Motion To REvIvE. 


The opinion of the Court was delivered by 

Topp, J. Therelator having died since the appeal was taken, Thomas 
Phillips, the tutor of the minor heir and sole heir of the deceased, has 
filed in this Court a motion to revive the suit in his name, as the repre- 
sentative of the minor and of the succession of his deceased father, the 
relator. 

This application is opposed by the defendant, on the ground that the 
tutor does not legally represent the deceased or his succession and can- 
not stand in judgment therefor. The earlier decisions of this Court 
sustain this position, 2 Hen. S. 11, p. 1476, but they are overborne by a 
long line of decisions, commencing over thirty years ago, with the case 
of Bryan vs. Atchison, 2d An. 463, and followed by many others, which 
settle the principle, that, where the heirs of a decedent are minors, their 
tutor can, as it were, ex officio, administer his succession, so long as not 
opposed by creditors, who may require the appointment of an adminis- 
trator. C. C. 940-41-42, 945; C. P. 976; Bryan vs. Atchison, 2 An. 463; 
Succession of Story, 3 An. 502; Monget vs. Penny, 7 An. 134; State vs. 
Heirs of Leckie, 14 An. 641; Succession of Sutton, 20 An. 150, 

It is, however, urged that it was admitted by counsel for the relator 
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before this Court, that there was an application pending for the appoint- 
ment of an administrator to the succession of the deceased, and this 
showed an opposition to the tutor’s administration ot the estate. Under 
ordinary circumstances, such fact might be sufficient to deny to the tu- 
tor the right of administration; but, it also appears from the record, 
that this application is made by the surviving widow of the deceased, 
who first sought to’ revive the suit in her own name and who joined the 
tutor of the minor heir in her application, which was denied, and, there- 
upon, she applied to be appointed administratrix, thus showing that 
there is no antagonism between her and the tutor, but that her applica- 
tion for the administration was made to meet the contingency of a 
denial of the tutor’s motion to revive in his name as the representative 
of the sole heir to the succession. 
The motion to revive is, therefore, granted. 


On THE MERITS. 


The issues presented in this case are the same as are involved in 
the case of the State ex rel. Mrs. E. E. Griffin and Husband vs. The City 
of Shreveport, just decided by us. 

It is true that it appears in this case that, by an ordinance of the 
city council, which forms part of the contract on which the judgment 
sought to be enforced was rendered, it was provided that a tax of one- 
half of one per cent should be levied and collected to pay this debt. 
This, however, does not really differentiate this case from the one men- 
tioned, for such special contract or stipulation is subject to the restric- 
tions imposed by the city charter on the power of taxation, and must 
come under the same rules and regulations touching the mode of assess- 
ment and collection. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and the mandamus 
prayed for be refused at the cost of the relator in both courts. 





On APPLICATION FOR REHEARING. 


Levy, J. Relator applies for a rehearing, on the ground, that his 
contract with the City of Shreveport was made prior to the passage of 
its existing charter, which prescribes the mode and manner in which 
payments by the city shall be made, and that, when said contract was 
entered into, there was no limitation on its taxing powers. 

The existing law governing the City of Shreveport, prescribes the 
manner in which estimates and appropriations therefor shall be made, 
or, in other words, defines and fixes the remedy. The reasons given in 
our previous opinion, are applicable to the circumstances connected with 
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the contracting of the debt claimed by relator. Whatever rights plain- 
tiff is entitled to may be enforced only by requiring the city to comply 
with the law, by placing, at the proper time, the claim or indebtedness, 
which may be due, upon the budget and making provision for the collec- 
tion of taxes to pay the same. 

The rehearing asked for is refused. 








No. 69. 
J. W. Starxucur vs. J. L. Pyron. 


Registry of an act of sale under private signature, is sufficient notice to third persons, of the 
mutation of title, without proof of the signatures of the parties to the act. Distinction 
between the effect of registry of an act of sale, as to notice, and the effect of the act itself 
as proof of title. Previous Decisions affirmed. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 





Alexander & Blanchard for Plaintiff and Appellant: 

First—Petitory action. Plaintiff claims under public act executed January 15th, 1881, reeorded 
January 25th, 1881 

Second—Defendant claims under private act, dated December 2d, 1879, recorded (by copying 
in conveyance book) Sept. 15th, 1880, without any acknowledgment or proof whatever of 
its execution. : 

Third—Plaintiff in good faith ; no knowledge of defendant's title, or the pretended registry 
thereof, or his possession of the land. : 

Fourth—The means of obtaining knowledge not equivalent to actual knowledge. Parties pre- 
sumed to bein good faith until the contrary is shown. 7 A. 3. 

Fifth—Sale of immovables under private signature have effect against creditors and third 
persons in general only from day such sale is registered according to law, and the actual 
delivery of the thing sold. C. C. 2442, 2246. 

Sixth—Registry of private act of sale without effect, unless previous to its being resorded it 
was acknowledged by the party, or proved by the oath of one of the witnesses, and such 
acknowledgment or proof recorded with the instrument. C. C. 2253; 28 An. 725; 16 L. 
443, 454; 9 An. 154; 6 An. 171; 4 R. 335. 

Seventh—Plaintiff's title superior, because must be held older in point of registry. 


Land & Land for Defendant and Appellee: 
First—If an act of sale under private signature is recorded in the proper office, the question 
whether it was recorded on sufficient proof is immaterial so far as concerns the question 
of notice to the public. 9 An. 547; 10 An. 502; 11 An. 533; 25 An. 111; 28 An. 725. 
Second—Defendant's title being prior in registry, must prevail. 





The opinion of the Court was delivered by 

Pocut, J. This is a petitory action in which both parties claim title 
to the same property, derived from a common author. 

Plaintiff rests his title on a sale from Fanny Festervant, by authentic 
act under date of January 5, 1881, recorded on the 25th of the same 
month and year. 

79 
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Defendant claims under a sale under private signature from the 
same person, bearing date of December 2d, 1879, recorded on Septem- 
ber 15th, 1880, but not proved by any of the attesting witnesses until 
the 12th of February, 1881. . 
_ The judgment of the District Court was in favor of defendant, and 
plaintiff appeals. 

He contends that, although his sale was posterior in date to that 
of defendant, his title is the best, for the reason that defendant’s sale 
under private signature, was inscribed without proof of the signatures of 
the parties thereto, as required by Art. 2253 of our Civil Code, and 


' contends that the registry of defendant’s title, as made, was absolutely 


without effect as to third parties. 

The record shows that, at the time of his purchase, defendant was 
already in possession of the lands in controversy under a homestead 
entry made by him under the laws of the United States, in March, 1878, 
but which had been subsequently cancelled as erroneous, and that his 
possession has since continued. The issue under the pleadings is thus 
narrowed down to the effect, as to third parties, of the registry of defend- 
ant’s sale effected as above set forth. 

It is elementary that, between the parties to the act, defendant’s 
sale without registry was translative of title, and was a perfect convey- 
ance, and that registry in the proper office was the only element want- 
ing to render it binding on third parties, and on the world. The object 
of registry is notice, and we hold, as settled, that notice is given by the 
registry of a sale under private signature, even without proof of the 
signatures of the parties thereto, as required by Art. 2253. 

A broad distinction exists and must be made in law, between the 
effect of registry of an act of sale, as to notice, and the effect of such 
an act as proof of title. And, in this connection, it is to be noted that, 
in the Code of 1825, Art. 2250, which is Art. 2253 of our present Code, is 
to. be found under the head of “Copies of Titles.” The rule is, that 
an act of sale under private signature, recorded in the conveyance office, 
even without proof of the signatures of the parties to the act, is sufficient 
to give notice, which is the only object of registry; but that such an 
act, thus registered, could not be used as evidence of the title which it 
purports to transfer, adversely to third parties, without proof of such 
signatures. To illustrate, if, at the time of the trial of this case, no 
proof had ever been given of the signatures of the parties at or preced- 
ing the registry, as prescribed in Art. 2253, and if the attesting witnesses 
and the parties to the act had been dead, or no proof as required by the 
article, could have been offered on the trial, of the signatures to the act, 
then, and in that case, the act would have had no effect as to plaintiff, 
and would not have been evidence adversely to him of the title set up 
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in the case’'at bar. This shows the distinction to be made between the 
sufficiency of the proof for registry as to notice, and the proof of acts 
of sale under private signature, as controlled by the rules of evidence. 

These views are not in the least in conflict, but are, on the contrary, 
in perfect harmony with the textual provisions of the Code, and are in 
keeping with numerous adjudications of this Court on that point. 

In 9 An. 154, Kittredge vs. Hebert, one of the very decisions cited 
by plaintiff, the doctrine which we are seeking to enforce, is clearly 
recognized, and the same doctrine was still more emphatically sanc- 
tioned in the case of Hampton vs. Morgan, page 547 of the same vol- 
ume, where the Court held: “If the recorder of conveyances does put a 
sale under private signature on the record, the question whether he does 
80 or not on sufficient proof, is immaterial so far as concerns the ques- 
tion of notice to the public. It has been so held in case of registry of 
mortgages by private writing, and we are aware of no legislation exclu- 
ding registries of conveyances from the same equitable doctrine. The 
object of registry, both of sales and mortgages, is notice to the public; 
and this object is fulfilled no matter whether the proof on which the 
recorder acts is formal or informal.” 

Plaintiff argues, however, that the court had fallen,in the case cited, 
into the error of confounding the law which governs the registry of acts 
of sale with that regulating the inscription of mortgages. We are clear 
that the court committed no such error, and that the language used has 
exclusive reference to the effect of such registry as notice, and not as 
to the question of the effect of such acts thus registered, as a question 
of evidence or proof of title. 

The fallacy is on the part of plaintiff himself, who fails to recognize 
the distinction which is so clear, and which has been consistently and 
persistently recognized and enforced in numerous decisions of our pre- 
decessors. Oakey vs. Corry, 10 An. 502 ; Boykin vs. Wright, 11 An. 533 ; 
Pierce vs. Clark, 25 An. 111; Fairthorn vs. Davis, 28 An. 725; Dyke vs. 
Dyer, 14 An. 701. 

Plaintiff calls our attention to his bill of exceptions from the judge’s 
ruling on the admission in evidence of defendant’s act of sale, to which 
he objected on the ground that said act had no effect against him but 
from the day of its registry, and that as to plaintiff, that act had no effect 
before the date of the proof of its execution. The very language used 
by plaintiff shows that his objection went to the effect and not to the 
admissibility of the document, and that the judge’s ruling was correct. 
The same objection was urged and the same ruling made in the case 
cited above from 9 An, 154. 

The judgment of the lower court is, therefore, affirmed at appel- 
lant’s costs. 
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No. 79. 
Tue State oF LOUISIANA vs. WADE Hampron. 


When an attempt is made to discredit a witness by showing that he made a contradictory 
. statement on a previous occasion, it is not sacramental that the exact time of the alleged 
contradictory statement should be designated; it is enough that sufficient reference be 
made to the circumstances that attended the statement, and to the statement itself, so as 
to place the witness fully on his guard. School Board vs. Trimble, ante page 1073. 
PPEAL from the Sixth Judicial District Court, parish of Morehouse. 
Brigham, J. 
The District Attorney, for the State, Appellee. 
Newton & Hall for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocut, J. The motion to dismiss this appeal on the ground that 
the transcript was filed too late cannot prevail. In the order of appeal 
the return day was fixed for the 13th of October, 1881, and the transcript 
was filed on the 17th of the same month ; the Court not sitting on Sun- 
day, the 16th, three judicial days had, therefore, not elapsed since the 
return day. 

On THE MERITs. 

The accused appeals from a conviction for larceny, and complains, 
in a bill of exceptions, of the error of the judge in allowing the State to 
introduce testimony for the purpose of contradicting one of his wit- 
nesses, by showing that said witness had made previous statements 
contradictory to what he had said on the trial, without laying the proper 
foundation for such testimony. Witness for the accused was asked the 
following question by the district attorney : “ Did you or not tell James 
McGowan, the prosecuting witness in this case, at his gate, that the hogs 
found in the hog pen belonging to accused would have been killed du- 
ring the night that they were turned out of said pen by McGowan?” 
The witness having denied making such a statement, the State then 
oftered to prove by McGowan that the witness had made the ‘statement 
referred to. Counsel for accused objected, on the ground that proper 
legal foundation had not been laid for the admission of such testimony: 
the object of which was to impeach and contradict his said witness, and 
he reserved his bill to the adverse ruling of the District Judge. 

The rule governing this kind of evidence, as laid down by the very 
authorities « uoted by counsel, requires that the introduction of such 
testimony _. ust be preceded by a proper foundation, calculated to protect 
the witnes. sought to be contradicted against an unjust surprise, and to 
give him a fair and reasonable opportunity to explain his previous state- 
ments and t» reconcile them, if he can, with his subsequent statements 

mad  n -:. (rial of the case. 
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To that end, he must first be questioned touching his previous state- 
ments, to which his mind must be directed with certainty, by a detail of 
circumstances calculated to recall to his mind the particular statements 
or conversation which are referred to. 

In this case, the question propounded to him refers him to a partic- 
ular statement which he is charged to have previously made to a person 
properly described and designated with great certainty, at a particular 
place specifically described, and touching a subject minutely detailed. 

As acknowledged by counsel, the only missing link in the question 
is the time at which the alleged statement was made. And we do not 
understand that that element is sacramental under the rule, when the 
witness is otherwise fully informed and cautioned by circumstances suf- 
ficiently certain, and evidently calculated to remove all doubts, in his 
mind, as to the identical conversation sought to be directed to his at- 
tention. 

We, therefore, hold that, under the circumstances of this case, a 
proper legal foundation had been laid by the State for the introduction 
of the proffered testimony, which was properly admitted. Roscoe’s 
Crim. Evidence ; 5 An. 408, Fletcher vs. Fletcher ; 6 An. 596, Paradite 
vs. Sun M. Insurance Co.; 10 An. 16, McDowell vs. General M. Insu- 
rance Co.; 13 An. 191, Fletcher vs. Wife ; School Board of Union parish 
vs. J. E. Trimble, 33 An., not yet reported. 

The judgment of the lower court is, therefore, affirmed with costs, 








No. 74. 


Tue State oF Lovistana vs. Hamp AskINs. 


The accused has the right to waive the constitutional provision of the trial by jury and elect 
to be tried by the Court. Decision in State vs. White, just rendered, affirmed. 

It is not necessary that the Parish in which the offense was committed, should be named in 
the body of the indictment. The law provides that it is sufficient that it should be named 
in the margin of that instrument. 

The Record showing that the prisoner was formally arraigned, the legal and necessary infer- 
ence is, that he was present at the arraignment. 

In cases not capital, it is net indispensable that the prisoner be asked if he has anything to 
say why sentence should not be pronounced, Affirming State vs. Taylor, 27 An. 393. 
The presence of the accused during the trial is sufficiently shown by the Record. State vs. 

White, also affirmed in this particular. 


PPEAL from the Twenty-third Judicial District Court, parish of 
Iberville. Cole, J. 


E. B. Talbot, District Attorney, for the State, Appellee. 
Barrow & Pope and Wm, A. Seay for Defendant and Appellant. 
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The opinion of the Court was delivered by 

Topp, J. The defendant was sentenced to nine months imprison- 
ment at hard labor in the penitentiary, after trial before the District 
Judge, having on his arraignment waived trial by jury and asked to be 
tried by the court. 

From such sentence he has appealed. The main error assigned was. 
the alleged illegality of the trial before the judge from the want of a 
constitutional provision authorizing the waiver of jury by the accused, 
and specially warranting trial without jury. This question was dis- 
posed of in the case of the State vs. White, just decided, and our decis- 
ion on this point, for the reasons therein assigned, is adhered to. 


In addition to the error mentioned, the counsel for the accused 
assign the following: 

1. “ That the information does not show that the crime alleged was 
committed in the parish of Iberville, the parish in the body of the in- 
formation being left in blank.” 

The caption of the information sets forth the State, the parish 
(Iberville) and the court. 


In the body of it is charged “that one Hamp Askins, late of the 
parish of Iberville, on the 28th July, A. D. 1881, * * * in the parish 
of aforesaid, and within the jurisdiction of the Twenty-third Dis- 
trict Court, in and for the said parish and State.” 

It might seem that the venue was sufficiently laid, especially in 
view of the following provision of Sec. 1062 Revised Statutes: 

“Tt shall not be necessary to state any venue in the body of any 
indictment, but the State, parish or other jurisdiction named in the 
margin thereof, shall be taken to be the venue for all the facts stated 
in the hody of such indictment,” ete. 





And also the further provision : 

. “No indictment for any offense shall be held insufficient * * * 
for stating offense to have been committed on a day subsequent to the 
finding of the indictment * * * nor for want of a proper or per- 
fect venue,” etc. 

Besides, there was no motion to quash, and had there been a defect. 
of the kind charged, it was a mere formal one, and should have been 
taken advantage of by such motion. There is, therefore, no force in 
this point. 

2. “ That the accused was arraigned through counsel, and it does. 
not appear that the accused was present at the time.” 


The record shows—and we quote from it—the following: 
* Accused was formally arraigned, entered the plea of not guilty, 
asked to be tried by the court, and the case is assigned for Monday the 
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12th inst.,” and by an amendment to the minutes the words were added 
* accused being represented by counsel, Chas. O. Lauve.” 

The accused could not have been formally arraigned unless he was 
present. 

Bishop thus describes an arraignment and its purpose : 

“Tt consists of reading the indictment to him, and requiring him to 
say in open court, whether or not he is guilty of what is therein alleged 
against him.” 

And again: “The forms in common use direct the prisoner while 
the indictment is being read to hold up his hand,” and this part of the 
ceremony is stated to be for the purpose of making known the person 
of the offender to the court. _ 

From this it is apparent that the prisoner could not have been form- 
ally arraigned, as the record declares, unless he was present in court. 

3. The next assignment is that the accused was not allowed time to 
move for'a new trial or in arrest of judgment; and that he was not asked 
by the judge if he had anything to say why sentence of the law should 
not be pronounced against him before passing the sentence. 

The accused was represented by counsel, and there is nothing in 
the record to show that any application was made or any wish expressed 
to move either for a new trial or in arrest of judgment. We cannot 
presume that there was any denial of the right in this instance in the 
absence of any evidence or suggestion in the record that such right or 
privilege was asked for and refused, or further time requested to make 
such motions. On the contrary, the record shows that there was ample 
time afforded for such motions if the accused desired to present them, 
inasmuch as he was tried and convicted on the 12th and not sentenced 
till the 16th of the same month. 

In regard to the prisoner being asked before sentenced, if he had 
anything to say why the sentence should not be pronounced, and the 
alleged necessity therefor, the authorities are somewhat divided; but in 
this State, where this identical question was before the court, it was ex- 
pressly ruled that such formality was not necessary in a case not capital. 
State vs. Taylor, 27 An. 393 

This ruling is supported by the following authorities: State vs. Ball, 
27 Mo. 324; Jeffries vs. Commonwealth, 12 Allen 145, 153; Grady vs. 
State, 11 Ga. 253; Jones vs. State, 51 Miss. 718. 

Under the weight of these authorities we must decline to disturb the 
ruling above referred to in State vs. Taylor. In capital cases, how- 
ever, the authorities concur in holding that the ceremony is indispen- 
sable, and we will add, a proper one to be observed in all cases, and even 
in misdemeanors. 

We omitted to mention another assignment, which was in relation 
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to the record not showing the presence of the prisoner during the trial. 
This question was likewise presented upon a record precisely similar— 
ipsissimis verbis—with the one before us, in the case of the State va. 
White, above referred to, and we there held that the presence of the 
accused was shown with sufficient certainty by entry in question. 

For these reasons, and for the reasons given in the case referred to 
of State vs. White, decided at this term, the judgment and sentence 
appealed from are affirmed. 








No. 65. 
Succession oF JaMES Hoss. 


In this case, the administrator of the succession of the deceased partner of a commercial firm 
is sued for maladministration by the surviving partner. Under the facts of the case, 
that the surviving partner himself partly took charge of the recovery of the assets of the 
late firm, and partly acted conjointly with the administrator, it is held by the Court that, 
whatever liability both the administrator and surviving partner incurred towards the 
creditors of the firm, the action of said surviving partner in the premises, has debarred 
him from any claim against the administrator. 


PPEAL from the First Judicial District Court, parish of Caddo, 
Alexander, Judge ad hoc. 


Looney & Elstner for the Opponent and Appellant. 
Wise & Herndon for the Administrator and Appellee. 


The opinion of the Court was delivered by 

Topp, J. James Hoss died in September, 1873, in the city of Shreve- 
port. At the time of his death he was a member of the commercial 
partnership of Hoss & Noel, doing a mercantile business in said city. 

Soon after Hoss’ death, the surviving partner, Taylor Noel, applied 
for the appointment of liquidator of the partnership, but never there- 
after qualified as such. He, however, by the consent of the administra- 
tor of Hoss’ (his deceased partner’s) succession, retained in his possession 
and under his control the effects of the partnership. These effects 
consisted of the stock of goods, notes, accounts, rights and credits be- 
longing to the firm, and appraised at $43,309 35. Noel sold the stock of 
goods, and gave his attention to the collection of the debts due the firm, 
and to the payment of its liabilities, till the 5th of January, 1875, when 
the books, notes, accounts, etc., were turned over by him to Messrs. 
Egan & Wise, the attorneys of the administrator of James Hoss’ suc- 
cession. 

Jacob Hoss, the administrator of this succession, was appointed in 
December, 1873, and in the petition for his appointment he stated that 
it was the wish of Taylor Noel, surviving partner, and of the creditors 
of the firm, that he should take charge of and administer the effects of 
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the partnership. These effects were included in the inventory of the 
succession, to the extent of the deceased’s interest therein, which was 
two-thirds ; Noel’s interest embracing the other third. 

Notwithstanding his appointment, and that his application included 
an administration of the partnership effects, Hoss still permitted Noel 
to remain the actual administrator of the partnership, as stated, down 
to the 5th of January, 1875. 

On the 17th February, 1877, Hoss filed his first account of adminis- 
tration, which was homologated on the 26th May, 1877, not having been 
opposed. 

On the 14th of June, 1878, the administrator filed his second ac- 
count. This account was opposed by the largest creditors of the firm, 
and by Noel, the surviving partner. The former, however, subsequently 
withdrew their opposition, and the opposition of Noel alone remained. 
It was tried in the District Court, before a judge ad hoc, and dismissed, 
and the account homologated ; and from this judgment he, Noel, has 
appealed. 

The opposition alleges neglect and laches on the part of the admin- 
istrator, through which, it is charged, that the larger part of the notes 
and accounts and other assets of the firm were lost. The administra- 
tor’s accounts show only a small part of the debts due the firm, accord- 
ing to the inventory, to have been collected ; and the sole question 
presented, is, whether the administrator is liable to the surviving part- 
ner of the firm for the amounts uncollected or any part thereof. It is 
mainly a question of fact. The counsel for the opponent have correctly 
laid down the abstract legal principles governing the duties and obliga- 
tions of administrators and measuring their liability, and supported 
them by numerous and apposite authorities. They would prove con- 
clusive in this case touching the liability of this administrator did the 
facts of the case justify their application. : 

What are the facts ? 

As previously stated, the entire assets of the partnership were re- 
tained for more than a year after its dissolution by the opponent, as 
surviving partner, with the permission of the administrator. This was 
an irregularity on the part of the administrator, and there is no doubt 
that, if any loss had occurred in that time, by reason of the neglect or 
want of diligence on the part of the person thus entrusted, without 
authority of law, with the collection of the debts, and the administration 
of the effects of the firm, the creditors of the firm,—and there were 
large claims outstanding against it,—would have had just cause of com- 
plaint; and the administrator would, in that event, be clearly responsible 
to them for such loss. Upon this point, however, we have in the record 
the testimony of Noel himself, who says 
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** James Hoss died in August or September, 1873, with yellow fever; 
as soon as the epidemic ceased, in the latter part of October, 1873, wit- 
ness went to work to liquidate and settle the partnership, and gave 
his diligent labor to that end and purpose up to the 5th of January, 
1875, when he turned over to Jacob Hoss, administrator.” 

It is evident to every one having experience in such matters, that 
the year following the dissolution of a partnership, particularly one dis- 
solved by the death of a partner, is the most propitious time for collect- 
ing the debts due the dissolved firm. As a general rule, the main 
collections must be made within that time or never, and can be more 
successfully made by the surviving partner, from his intimate acquaint- 
ance with the business and his personal interest in the matter, than by 
any one else. If, as he says, he used due diligence in their collection, it 
is reasonable to presume that all debts remaining uncollected after that 
period, were either bad debts or debts whose collection would be 
attended with difficulty and delay. If the surviving partner did use 
every effort to collect them during that period and failed to do so, he 
certainly cannot charge such failure to the administrator, whatever 
the creditors of the partnership might do. On the contrary, however, 
had he failed to use the proper diligence, and the failure to collect dur- 
ing that time been attributable to his neglect, he would be justly respon- 
sible to the administrator of his deceased partner’s succession for his 
laches, instead of that administrator being responsible to him, as he 
claims in this case, for that would be to permit him to profit by his own 
wrong, and in the absence of complaining creditors he has no right to 
champion their claims and in their behalf seek to hold the adminis- 
trator responsible for failures or delinquencies occurring at any period 
of the administration. 

On the 5th of January, 1875, Noel, having sold, as stated, the stock 
of goods and collected part of the debts, delivered the books and uncol- 
lected claims to Messrs. Egan & Wise, attorneys of the administrator, 
who receipted to him for them. Some of the larger notes had, however, 
been turned over to them by Noel for collection previously. 

To ascertain what degree of diligence was used by this firm in the 
collection of these claims after they came into their hands, we must refer 
to the testimony in the record. ; 

Mr. Wise, one of the firm, called as a witness, on this point, says: © 

“A few months after the death of James Hoss, and after the yellow 
fever epidemic had subsided, Taylor Noel employed the firm of Egan & 
Wise to have him- qualified as liquidating partner of the firm of Hoss & 
Noel. We made the application for his appointment, and he went into 
the possession of the assets and remained in possession until January, 
me .* .* * The only claims or assets of the firm received 
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by Jacob Hoss or his attorneys, were such as those shown by the vou- 
chers on file. After we got the books into our office, in 1875 or 1876, we 
got J. W. Tabor, a competent bookkeeper, to draw off a large number 
of accounts due by various persons and for various amounts. We pre- 
sented these accounts to the various persons as soon as we could see 
them or communicate with them, and,in most instances, were shown the 
receipts of Taylor Noel for the amounts.” 

In a previous part of his testimony he refers to particular claims, 
some of which were sued on and put into judgments, and others not 
sued on because, in his opinion, the succession would be subjected to 
cost, without hope of realizing anything on the debts; and after describ- 
ing the manner of proceeding with reference to the collection of the 
debts, the witness concludes on this point thus: “Taylor Noel was very 
frequently in our office discussing and consulting with us in reference to 
the claims against these various persons. He knew of the steps we 
were taking, as we often called on him to inform us about persons, as 
to whether it would be advisable to sue or not; and he never made any 
objection to the manner in which we were proceeding.” 

Mr. Wise’s testimony stands uncontradicted, and is supported by 
other witnesses. In connection with his testimony, we will here state 
that one of the largest claims due was a mortgage claim of $6000, which 
the opponent complains was not collected. It is shown by Mr. Wise 
and other witnesses, that the mortgaged property was taken for the 
debt, as the best that could be done; and that this was advised and con- 
sented to by Noel himself. 

On the 15th of July, 1875, the following written agreement was 
entered into between Hoss, Administrator, and Noel, the surviving part- 
ner, to wit: 

“ Be it known that we, Jacob Hoss, Administrator of the succession 
of James Hoss, and Taylor Noel, have entered into the following agree- 
ment, to wit: 

“That E. B. Herndon shall be put in possession of all the notes, 
accounts and assets generally, due the late firm of Hoss & Noel, for the 
purpose of settling and collecting same; and all amounts collected placed 
in a bank in the city of Shreveport to the credit of Hoss & Noel in 
liquidation, and shall only be drawn therefrom by said parties signing 
checks or drafts conjointly.” 

Under this agreement the assets were placed in the hands of Mr. 
Herndon, who was thus made the attorney of both parties for the pur- 
poses expressed in the instrument. Such being the case, if Mr. Herndon 
had failed to give proper attention to the collection of the claims, it is 
evident that Hoss as administrator would have no right of action against 
Mr. Noel for such failure on the part of their common agent, and just 
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as little could the administrator be held accountable to Noel for such 





‘delinquency, whatever rights the creditors of the concern might have 


had against both. The evidence, however, satisfies us that there was 
no delinquency in this instance of which either Noel or Hoss, Adminis- 
trator, had a right to complain. 

Mr. Herndon in his testimony on this point says: “ Under an agree- 
ment with Taylor Noel and Jacob Hoss, Administrator, some of the ac- 
counts due the firm of Hoss & Noel were turned over to me for collection.” 

The witness then proceeds to take up these claims, one by one, and 
shows what disposition was made of them, and if uncollected, giving 
the reasons therefor. Resuming he further says: 

“T got on a horse and called in person on all these persons. I had 
several interviews with Taylor Noel during the time the claims were in 


_ my hands and advised with him about them, It would have been a 


needless expense in my opinion to have brought suit upon these claims.” 

There is much more in his testimony to the same effect, but we deem 
further quotation from this witness or others corroborative, unnecessary. 

We have thus followed the administration of this unfortunate part- 
nership from the very beginning, and, departing from our usual rule of 
stating our conclusions from the evidence, have copied extensively from 
the evidence itself, with a view that it might or not appear whether there 
was any fact or circumstance attending this administration that could 
reasonably afford the opponent ground of complaint and legally subject 
the administrator to a liability in his favor 2n account of his (the admin- 
istrator’s) acts and omissions. We fail to find such. Whatever may have 
been done or omitted by the administrator, seems to have been done 
or omitted with the sanction of Noel, and partly through Noel himself. 

We leave out of view the liability that both the administrator and 
Noel may have incurred to the creditors of the partnership, and have 
confined our attention to the consideration exclusively of those matters 
which might affect the responsibility of the administrator to the surviv- 
ing partner. 

Nor have we dwelt on the fact referred to by the counsel for the admin- 
istrator, that the debts of the partnership are far beyond its assets, and 
still unpaid; that, until paid, Noel could receive nothing therefrom; 
and that he was thus without interest to make this contest, and the suit 
or opposition, was, therefore, speculative on his part. This fact of ex- 
cess of debts referred to does clearly appear from the record, but while 
it may not establish opponent’s entire want of interest, however remote 
or contingent it may appear, yet it may well be viewed as confirming the 
justice of the conclusions we have announced touching the unreasona- 
bleness of his complaints. 

The judgment appealed from is affirmed at the cost of the appellant. 
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No. 60. 


Tue State or Lovrsrana vs. Mark WEst. 


This case is similar to that of the State vs. Dellwood, just decided, on the two following 
points, which are affirmed in this opinion, to wit: 

ist. An Appellant should not be prejudiced by the error committed by the judge in fixing 
the return day of the Appeal. 

2d. A public officer vacates the office held by him by accepting another office incompatible 
with the former. 


PPEAL from the Second Judicial District Court, parish of Webster. 
Drew, J. 
J. A. W. Lowry, District Attorney, for the State, Appellee. 
M. C. Mosely for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The motion to dismiss in this case, is based on the same 
ground as that in the case of State vs. Dellwood, just decided, and the 
facts and circumstances of the two cases are identical. For the reasons 
there given, the motion is overruled. 

The only error assigned is the denial of the motion to set aside 
the venire of jurors on the ground of disqualification of the jury com- 
missioners by reason of their holding inconsistent offices. The motion 
was identical with that made in the case of State vs. Dellwood, and for 
the reasons given by us in that case, we hold the motion was properly 
overruled. 

Judgment affirmed. 





DISSENTING OPINION. 


Pocuf, J. For the reasons given in my dissenting opinion in the 
case of the State vs. Dellwood, I dissent from the opinion of the ma- 
jority on the motion to dismiss this appeal, and take no part in the 
opinion on the merits of this case. 








No. 72. 
Lizz Dickson vs. M. H. Dickson Et AL. 


The Defendants in this case are held liable in damages to the Plaintiff for having by threats, 
persuasion and otherwise induced the laborers on the latter’s plantations to abandon 
their work and violate their contracts of employment, by which fact the said plantations 
were left uncultivated. 


PPEAL from the First Judicial District Court, parish of Caddo. 
Taylor, J. 
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J. Henry Shepherd for Plaintiff and Appellee: 


First—A party who, without opposition, suffers evidence to be adduced contrary to or beyond 
the allegations contained in the pleadings, though it might have been excluded on legal 
grounds, is bound by its effect. Evidence makes pleadings. 15 La. 328; 15 An. 389; 20 
An, 241, 379. 12 R. 2u. 

Second—Every act of man that causes damage to another obliges him by whose fault it 
occurs to repair it. R.C. C. 2315. 

‘Third—Illegal trespass through malice and with intent to injure, constitutes an offense sub- 
ject to exemplary damages, and in such cases reparation must be equal to the injury. 
Sedgwick on Damages, Chapter XVIII; Nelson vs. Morgan, 2 Martin 263; Edwards vs. 
Turner, 6 R. 382; Grant vs. McDonough, 7 An. 447; Frazier vs. Parsons, 24 An. 339; 
Cooper vs. Capel, 29 An. 214. 

Co-trespassers are liable in solido. 


Looney & Elstner and Wise & Herndon for Defendants and Appel- 
lante: 


* An action of damages caused by the homicide of a free human being cannot be maintained.’ 
Huhgh vs. the N. O. and C. Railroad Co., 6 An. 495. 

‘Then how can an action be maintained for loss of labor of a free human being! See Hen. 
Dig., 2d vol., p. 1056. 

To recover damages, the damage must be made direct or certain. A probable cause is not 
sufficient. 16 Aa. 121; 21 An. 185; 17 An. 294; 18 An. 597; 15 An. 268, 457; 19 An. 121; 
22 An. 378; 29 An. 764. 

One not owner of the land has no action of trespass. 23 An. 529. 





The opinion of the Court was delivered by 

Fenner, J. The cause of action, in this case, as appears from the 
pleadings and the evidence, is the following: 

Plaintiff had leased from her mother, Mrs. H. P. Dickson, for the 
term of five years, at an annual rental of $4000 per annum, two planta- 
- tions, known as Lake and Kansas plantations, the property of the com- 

munity of acquests and gains which subsisted between Michael Dickson, 
deceased, and his surviving widow, who held the same as legal usufruc- 
tuary. The plaintiff and three of the defendants are co-heirs of Michael 
Dickson, and the other defendant is husband of one of the defendant 
co-heirs. Defendants were anxious that their mother, Mrs. H. P. Dick- 
son, should renounce her legal usufruct, and that their sister, the plain- 
tiff, should abandon her lease of thesd valuable plantations, in order 
that there might be a settlement of the estate and a partition thereof 
amongst the heirs. They importuned their mother and sister to enter 
into this arrangement, but the plaintiff persistently refused to give up 
her lease. The three male defendants then formed, proclaimed and 
entered into a common design or conspiracy to force the plaintiff to 
accede to their wishes by rendering the lease valueless to her if she 
persisted in holding to it, and, for that purpose, to deprive the planta- 
tions of labor by threats, persuasions and other inducements addressed 
to the laborers, In prosecuting this common intent, they did visit the 
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said plantations repeatedly in the early part of the year 1880, while the 
plaintiff was making her arrangements with the laborers thereon for 
the then current year, and they did, by means of threats, persuasions 
and otherwise, induce the laborers to refuse to contract or to abandon 
their contracts with the plaintiff, and to leave the plantations. These 
acts were done with no legitimate purpose of securing labor for them- 
selves by offering superior inducements, but solely for the purpose of 
injuring the plaintiff and of preventing her from deriving any benefit 
from her lease. The result was that all the laborers on one of the 
plantations abandoned it, and the place remained uncultivated during 
the year. A considerable number of those on the other place also left 
it, and a large part of the land lay idle in consequence. 

We have carefully weighed the conflicting testimony, with the aid 
of the masterly review and summing up thereof by the judge a quo, 
and we think it fully sustains the above conclusions, which are an- 
nounced by us almost in his own language. 

It is manifest that these acts, thus wantonly and maliciously done 
by defendants, were, in the sense of the law, faults, that is, acts done in 
the exercise of no legal rights of their own, and in violation of the rights 
and feelings of the defendant, who was entitled to pursue her lawful 
business without interference or hindrance from defendants. For the 
damages resulting from such acts, the defendants are responsible. 

We see no sufficient reason for interfering with the estimate of the 
judge a quo as to the quantum of damages. 7 


The judgment appealed from is, therefore, affirmed at appellants’ 
cost. ; 





